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ANNUAL MEETING AMERICAN BAR ASSOCIATION 


Jacksonville, Florida, 
September 16th, 1929. 
John C. Cooper, Jr., Esq., 
Editor, Law Journal, 
Jacksonville, Florida. 
Dear Mr. Cooper: 

The Fifty-second Annual Meeting of the American 
Bar Association will be held in Memphis on October 
23-26, 1929. The Section Meetings and the conference 
of Bar Association delegates will begin on October 
21st. 

The central committee of the Bar Association of 
Tennessee and the Memphis and Shelby County Bar 
Association has asked me to assist it in disseminat- 
ing data concerning the meeting and cooperate with it 
in urging members of the Florida Bar to attend. 

Only once in half a century has the American Bar 
Association met in the South. There are thousands of 
lawyers in this section who have never attended a 
meeting. The approaching meeting is a splendid op- 
portunity for all lawyers in the South to attend and 
become familiar with the work of this great organ- 
ization. 

The annual meetings of the American Bar Asso- 
ciation heretofore have been in the summer time. 
Apparently our southern climate has been considered 
too hot for a large gathering! This year the associa- 
tion has broken a lifetime precedent by having its 
meeting in the late fall in order that it could be held in 
the South. The Association is eager to establish con- 
tact with the Bar of the South and we, in turn, cer- 


tainly want to obtain the benefits it has to offer us. 

Last winter the Executive Committee of the As- 
sociation accepted the invitation tendered it by the 
Florida State Bar Association and the Dade County 
Bar Association to hold its mid-winter meeting in 
Miami and did so. The meeting was a success from 
every point of view and the visitors, we are sure, 
thoroughly enjoyed themselves. Perhaps it is not too 
much to hope that in the fullness of time a general 
annual meeting of the Association may be held in 
Florida. 

May I, therefore, urge all of the members of the 
Florida Bar, who can arrange to do so, to attend this 
meeting? The Memphis Bar is making extensive 
preparations to entertain those who come. Social 
features such as boat rides on the Mississippi River, 
a trip to Shiloh National Park, theatre party, polo 
games, golf tournaments, dinners and receptions are 
planned. The invitation to every lawyer and judge in 
the country is most cordial and urgent. 

Those who desire to attend should make their 
hotel reservations through Mrs. Olive G. Ricker, Ex- 
ecutive Secretary, American Bar Association, # 209 
LaSalle Street, Chicago, Illinois. 

I am sure the committee will appreciate it if you 
will give this publicity in the next issue of the Law 
Journal. 

Thanking you, I am, 

Sincerely yours, 


ROBERT H. ANDERSON. 
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President 
Raymer F. Maguire, 
Orlando, Florida. 


MEETING OF CONFERENCE OF 
DELEGATES 


The mid-year meeting of the Conference of Dele- 
gates of Local Bar Associations will be held in Lake- 
land, on the 9th of November, beginning at 10:00 A. M. 

President Maguire has arranged an _ interesting 
program of round table discussions led by some of 
the most prominent lawyers of this State. 

The Lakeland Bar Association, acting as hosts 
upon this occasion, plan a luncheon for the delegates 
and probably a football game late in the afternoon 
between Southern College and Piedmont College. 


Secretary-Treasurer, 
Ed. R. Bentley, 
Lakeland, Fla. 


The local bar associations are allowed two dele- 
gates for the first fifty members and one additional 
delegate for each twenty-five members or fraction 
thereof in excess of fifty. 

At each meeting of the Conference of Delegates, 
it is increasingly apparent that the Conference of 
Delegates is becoming the clearing house for legisla- 
tive matters the same as the Conference of Delegates 
of State Associations affiliated with the American 
Bar Association. 
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A REVIEW OF THE LAW AS APPLIED TO A FLORIDA STATUTE ENACTED BY THE 
LEGISLATURE UNDER CHAP. 10154. ACTS 1925, SEC. 1. NOW APPEARING AS 
SECTION 7066, COMPILED GEN ERAL LAWS OF FLORIDA, 1927. 


By GATES IVY, of the Tampa Bar 


It is the purpose of this review to test the consti- 
tutionality of the above statute under the rules appli- 
cable to limitation by Constitutional provision and to 
retrospective and prospective legislation and in so do- 
ing, it will be the writer’s purpose to follow the treatise 
form of presentation rather than the form of a brief, 
allowing the article to reflect individual reasoning, 
conclusions and expression founded, however, on a 
thorough digest of many court decisions relating to 
the subject in hand, and offering citations only in 
emphasis of the more salient principles used as a 
predicate for conclusions. 

In approaching the subject, we do not evade, but 
accept the doctrine of construction that the consti- 
tutionality of legislative enactments should be fa- 
vored, and that it is the duty of the judiciary to lend 
every conscientious effort to accord such legislation 
to constitutional approval. 

The statute in question relates to the subject of 
exemption of property from legal process in the in- 
terest of the public welfare, the preservation of the 
family weel and social integrity and hope. 

Exemption laws will be liberally construed so as 
to effectuate the beneficent object for which they 
were designed. Jetton Lumber Co. vs. Hall, 64 So. 
440 (67 Fla. 61). But such laws are not to be inter- 
preted against obvious intention. Such laws are rem- 
-edial, and have as their object an humane purpose, 
and should be liberally expounded in favor of human- 
ity and in furtherance of the benevolent object for 
which they were intended. Such laws were prompted 
by an enlightened view to the interest of creditors as 
well as debtors and having as a primary design the 
_ purification of the wholesome doctrine of “live and let 
live’, the preservation of the family and relief of the 
public of the burdens of pauperism. This view of the 
law in question is well supported by such cases as: 
In re Solomon, 254 Fed. 503-504. In re Liby, 218 Fed. 
90, 280 Fed. page 405, So. Dis. Fla., In re Adelberger. 
Schooley vs. Schooley, 169 N. W. 56. Grant vs. Phoe- 
nix-Jellico Coal Co., 159 S. W. 1161. Leavitt vs. Met- 
calf, 19 Am. Dec. 718. This view appeals to the writer 
rather than the one restricted to a purpose to benefit 
the debtor alone, or that limiting the purpose of such 
laws to benefitting the community through the exer- 
cise of the police power of regulation as announced in 
some cases. And rather than for its head alone, the 
exemption is made for the benefit of the family and 
for the protection of the public. In re Barnett, 201 
Fed. 162-165. 


Accordingly, the right to this immunity from seiz- 
ure and sale is determined by the constitutional pro- 
vision or statute, as the case may be, which creates the 
exemption and only those specific articles mentioned 
as exempt are held to be protected, since in the ab- 
sence of such statutes or constitutional provision, all 
property is subject to execution. 

In approaching the question of the uncenstitu- 
tionality of a legislative act. attention must be given 
to the circumstance that in some cases the constitu- 
tion, in creating the legislative department of govern- 
ment, is silent as to prescription or limitation in this 
behalf, leaving the entire matter to the legislative 
branch under its general powers; in others the consti- 
tution deals with the subject but fixes no limitations, 
nor prescribes the items of exemption; in still another, 
the constitution prescribes the items of exemption, but 
lays no limitation on the legislative branch of govern- 
ment against extension of those items; by the consti- 
tutional provision in still another case, the items or 
amount of exemption are not only prescribed, but lim- 
ited, expressly or by implication or intendment to be 
construed from the language of the provision. 

In the first two cases, there would seem to be no 
reason tenably to be assigned against the power of the 
legislature to prescribe both the limitations and items 
of exemption, conditioned that such legislation shall 
be so framed as to preclude the question of retrospec- 
tion or retroaction hereinafter to be noticed. 

In the latter two cases, question will arise. Ad- 
verting to the first of the latter two cases, when the 
constitution prescribes the items, but lays no restric- 
tion against extension, such warnings as the following 
might be well observed: where a particular article is 
exempted it is beyond the jurisdictional power of the 
courts to extend the exemption by construction to any 
other or different articles. In re Gerber, 186 Fed. 
693-699, Roberts vs. Carrithers, 202 S. W. 659 (Ky.). 
Kennedy vs. Hills, 283 Fed. 666. But this announce- 
ment has reference to judicial extension and not to the 
legislative power to extend or increase. Therefore, in 
this connection the following announcement is given 
the reader of this article: where the exemptions cre- 
ated are more extended than in the constitution, such 
extension is unconstitutional and void. In re How, 


61 N. W. 456 (Minn.) Duncan vs. Barnett, 32 Am. 
Rep. 476. 

There can be no question that it is purely within 
the power of the legislature to prescribe the amount — 
and character of items to be exempt where the con- 
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stitution does not direct the exemption of particular 
property, or expressly limit the amount to be set apart 
in value. But the specific question now receiving at- 
tention is whether power is reserved to the legislative 
branch to extend or increase the exemption in either 
items or amount in case the constitution prescribes 
particular items or the amount of exemption meas- 
ured in fixed value but does not expressly limit the 
legislative department to those items or to the amount 
named in the Constitution. 

Our answer, then, to this specific question is that 
where the constitution simply enumerates the items 
of exemption, the value whereof is left open and might 
be more than an amount fixed as a limit by a subse- 
quent statute, then the legislature is within its power 
as violating neither a constitutional limitation nor 
the constitutional prohibition against impairing con- 
tract obligations, first provided the legislature in 
such case shall keep within the class of items enumer- 
ated in the constitution. Among the authorities in 
support of this doctrine, the case of Earle vs. Hardie, 
80 N. C. 177, will be found of interest as also the case 
reported in 31 American Reports, page 42. In such 
case the right of the legislature to go outside of the 
specific class of items enumerated in the Constitution 
would be met with some difference of opinion. 

Now adverting to the last of the four conditions 
herein above set forth as being the status sometimes 
presented by the constitution, that is to say, a case in 
which the constitution not only prescribes or enumer- 
ates the items of exemption but expressly or by im- 
plication or intendment limits these items or an 
amount in money value. In this case the answer is 
not open to debate: the legislature would be without 
power to increase the prescribed items or amount 
fixed in the constitution. 

Applying the result of the foregoing considera- 
tions to the specific subject of this inquiry, we set 
forth the statute, Section 7066, Compiled General 
Laws of Florida: 

“The cash surrender values of life insurance poli- 
cies issued upon the lives of citizens or residents of 
the State of Florida, upon whatever form, shall not in 
any case be liable to attachment, garnishment or legal 
process in favor of any creditor or creditors of the 
person whose life is so insured, unless the insurance 
policy was effected for the benefit of such creditor or 
creditors.” 

In the same connection, we set forth that clause 
of the constitutional exemption concerned with our 
subject. 

Section 1, Article X, Constitution of Florida: 

“A homestead to the extent of one hundred and 
sixty acres of land or the half of one acre within the 
limits of any incorporated city or town, owned by the 
head of a family residing in this state together with 


one thousand dollars’ worth of personal property and 
the improvements on the real estate, shall be exempt 
from forced sale under process of any court.——” 

The Constitution in express terms fixes the amount 
in money value of all personal property which shall 
be exempt. The Constitution deals with the subject 
and deals with the amount and expressly specifies the 
amount in money value which shall be exempt. There 
is nothing left for other intendment or construction; 
there is no implication that power to modify or in- 
crease the fixed amount shall reside in the Legisla- 
ture. In dealing with the specific subject the People 
in sovereign voice made their will complete in this 
behalf. In creating the legislative branch and dele- 
gating unto it power to make laws, no latitude was 
given to it in this particular; nothing was reserved 
to it save to enumerate the property or to generalize 
the subject or class of personal property from which 
it might provide for selection by the exemptionist 
within the limit of money value specified in the Con- 
stitution. 

The writer accordingly submits that the foregoing 
statute in question is void and unconstitutional and 
violates a provision of the Constitution by attempting 
to increase an exemption expressly limited in the Con- 
stitution. It may be further commented that there is 
authority for the doctrine that where the constitu- 
tion enumerates exemptions which shall be allowed, 
the legislature is without power to add to them. Dun- 
can vs. Barnett, 32 Am. Dec. page 476 (S. C.) 

A provision in a constitution exempting ‘‘personal 
property” to a certain amount is not violated by 
statutes exempting wages, for example, because wages 
are personal property and within the constitutional 
provision and class of property, but such property so 
exempted by the legislature under such a constitu- 
tional provision must be within the value limited by 
the constitution. In Re Hezekiah, Case No. 6,448. 
Vol. 12, Federal Cases. 

Before retiring this phase of the subject, it will 
not be doubted that a policy of life insurance and the 
money to become due under it belong from the mo- 
ment the policy is issued to the beneficiary therein 
named, and it is beyond the power of the insured to 
transfer to any other person the interest of such ben- 
eficiary, (See Central Nat. Bank vs. Hume, 32 Law 
Ed. 370, and many other like cases) and hence that 
the same constitutes and is property, which would 
operate to increase an exemption list or the amount 
when fixed or limited. It is the cash surrender value. 
regardless of amount, that is exempted by this statute. 
while the governing Constitution in this instance ex- 
pressly limits the amount of personal property which 
shall be exempt to one thousand dollars. Under the 
questioned statute there might and could result an ex- 
emption running into many thousands of dollars in ex- 
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cess of that limited in the Constitution of Florida. 

A further analysis of the statute, Section 7066, 
Compiled General Laws of Florida, presents another 
and none the less serious question of its validity. Sec- 
tion 17 of the Declaration of Rights of The Florida 
Constitution provides that “——no law impairing the 
obligation of contracts shall ever be passed.” 

By Article 1, Section 10 of the Federal Constitu- 
tion it is provided that ‘““——no state shall pass any 
law * * * impairing the obligation of contracts.” 

In considering the statute in question in relation 
to both the Federal and State constitutions, we shall 
not be unmindful that whatever belongs to the rem- 
edy may, as a general rule, be altered according to the 
will of the legislature, provided always that the al- 
teration does not impair the obligation of contract. 
However, if the effect of the alteration occasions the 
impairment of contracts, it is immaterial whether it 
is accomplished by acting on the remedy or directly 
upon the contract itself. 

A statute, on the other hand, should not receive 
such construction as to make it impair existing rights, 
create new obligations, or impose new duties in re- 
spect of past transactions, unless such plainly appear 
to be the intention of the legislature. In the absence 
of such plain expression of design, it should be con- 
strued as prospective only, although its words are 
broad enough in their literal extent to comprehend 
existing cases. Mr. Sutherland in his work on Statu- 
tory Construction, Sec. 464 gives support to our an- 
nouncement of the doctrine. See also Estate of Heil- 
bron et al. vs. Fay, et al, 35 L. R. A. page 602 (Wash.) 
By the case just cited, it is held that such statutes 
should be construed as prospective unless a clear intent 
appears to the contrary. 

In fairness to this question, the statute under re- 
view in that case simply provided, “That the proceeds 
or avails of all life insurance shall be exempt from all 
liability for any debt.” In construing this Statute, 
the court held that the “great weight of authority is 
that the policy of life insurance is a chose in action 
governed by the principles applicable to other agree- 
ments involving pecuniary obligations,” and that to 
construe the statute as retroactive would require a 
holding that it impaired existing contracts and that 
such construction should not be indulged where it does 
not clearly appear that such was the legislative inten- 
tion, and hence the act was construed as prospective 
in intent and application. We select this case as a 
good example of the application of the rule of con- 
struction in those cases where the language of the 
statute is neutral of intent as expressed in the statute 
itself as distinguished from the rule of construction 
in those cases where the statute contains within itself 
something to indicate that intention. It is certain that 
the courts would not be uniform in their construction 


of the statute under consideration in the Washington 
case, supra, although it is in accord with the rule 
adopted by that Court and supported by much re- 
spectable authority to the effect that if a contrary in- 
tent does not clearly appear, the statute shall be con- 
strued as prospective, and where the state court so 
construes its own statute, the effect of such decision 
would be that of a rule and the Federal court would 
probably follow it. 

However, in considering the Florida statute, sec- 
tion 7066, Compiled General Laws, in this connection 
and in the absence at present of any decision of the 
Supreme Court construing this statute, we submit the 
opinion rendered in the following cases by the Supreme 
Court of the United States:—Edwards vs. Kearzey, 24 
Law Ed. page 793. Gunn vs. Barry, 2lst Law Ed. 
page 212. 

Apart from the primary announcements made in 
the latter case, attention may be called to this state- 
ment: “It may well be doubted whether both these 
provisions were not intended to be wholly prospective 
in their effect. But as we understood the Supreme 
Court of the state has come to a different conclusion, 
we shall not consider the question.” The case consid- 
ered was one resting on a statute in the state of Geor- 
gia providing for an exemption of a homestead to the 
value of $2,000.00, “and personal property to the value 
of $1000 in specie to be valued at the time they are 
set apart——-”. There was nothing in the provision 
to indicate that it was to operate retrospectively, but 
the Supreme Court of Georgia held the provision to be 
retrospective, and accordingly the Federal Supreme 
Court, following the construction as a rule on it, held 
likewise, with the remark, that it might be doubted 
but that such statute carrying this language should 
be construed as prospective in intent. In fairness to 
the question this is brought to the reader’s attention. 

In a subsequent case, that of Edwards vs. Kearzey, 
24 Law Ed. page 793, supra, the Federal Supreme 
Court, however, made itself clear on the principle of 
interpretation, construction and operation of such 
statutes and constitutional provisions, which turned 
to naught many decisions of the state courts and at 
least one of the Federal Supreme Court theretofore 
rendered, in which latter class of decisions it had been 
announced that such statutes relating to exemptions 
are valid, whether they are construed as prospective 
or retrospective. 

It is true that in the absence of constitutional pro- 
hibition, there is nothing to forbid retrospective legis- 
lation. Curative statutes and others of like nature are 
unquestionably recognized and valid. 

Now commenting upon the case of Edwards vs. 
Kearzey, supra: for our purpose it will be sufficient to 
state that by a provision of the Constitution of North | 
Carolina, 1868, “personal property of any resident of . 
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the state of the value of $500.00 to be selected by 
such resident, shall be exempt from sale under execu- 
tion.” When the debt concerned in the action was 
contracted there were in force previously existing 
statutes of 1854 and 1859. By the first Act, certain 
inconsiderable personal property to the value not to 
exceed $50.00 was made exempt. By the latter act of 
1859, a homestead exemption was added. 'The Supreme 
Court of North Carolina adjudged that the exemp- 
tion created by the Constitution and an Act of the 
Legislature of 1868, affirming the constitutional pro- 
vision, was valid and protected the property exempted 
by the Constitution of 1868 and the Legislative Act 
of that year as against a debt contracted under the 
Acts of 1854 and 1859 creating less liberal exemptions. 
On review of this case in error to the Supreme Court 
of North Carolina, the Federal Supreme Court ren- 
dered a verile opinion that can leave no doubt as to its 
attitude toward such legislation as shall result to im- 
pair previous contract obligations. Neither the con- 
stitutional provision under review in that case, nor the 
legislative act, by anything therein contained gave ex- 
pression to an intent of operation. Therefore, it was 
not clear that either was intended to operate retro- 
spectively, and the Federal Supreme Court could have 
approved both the Act and the Constitutional provi- 
sion of 1868 as operating only prospectively. But 
this, the Court refused to do, because such laws were 
so framed and so worded as in result to affect contract 
obligations existing both before and after. The verile 
and unequivocal announcement of the Federal Supreme 
Court is a definite warning to the courts of the state 
as to the rule of construction and to the legislatures 
that such statutes as result perforce of their language 
and terms in the impairment of contract obligations 
are void and in violation of the Federal Constitution, 
arbitrary rules of construction notwithstanding. The 
Court speaks: “With the constitutional prohibition, 
even as expounded by the late Chief Justice, before us 
on the one hand, and on the other the State Constitu- 
tion of 1868 and the laws passed to carry out its pro- 
visions, we cannot hesitate to hold that both the latter 
do seriously impair the obligation of the several con- 
tracts here in question.” And again, “Policy and hu- 
manity are dangerous guides in the discussion of a 
legal proposition. He who follows them far is apt to 
bring back the means of error and delusion. The pro- 
hibition contains no qualification, and we have no 
judicial authority to interpolate any. Our duty is sim- 
ply to execute it.” 

Of interest likewise is the forceful opinion ren- 
dered in the case of Johnson vs. Fletcher, 54 Miss. 628. 
At the date of the rendition of a judgment there was 
exempt from sale under execution one horse or mule. 
By an Act of the state legislature of 1875 subsequent- 
ly, two mules or horses were declared exempt. The 


court gives us the benefit of the recitals of the act in 
this statement: “There is nothing in the language of 
the Act to indicate whether it was intended to be re- 
trospective or prospective only in its operation.” The 
statute was held unconstitutional and in doing so, the 
Court leaves with us this parting warning: “If this 
decision practically forbids the passage of all retro- 
active exemption laws, it is believed to be a result sanc- 
tioned by principle and supported by authority.” 

Now again looking to the Florida statute under 
review; the cash surrender value of the policies con- 
cerned in the statute are those “issued” (in the past 
tense) upon the lives of citizens: And such shall not 
be liable to legal process in favor of any creditor or 
creditors of the person whose life “is” so insured, 
(being a policy then in force and previously effected) 
“unless the insurance policy was effected for the ben- 
efit of such creditor or creditors,” using the past tense 
and making it undebatably certain that it was the leg- 
islative intendment that the statute should retroactive- 
ly operate on policies then being issued, those in fu- 
ture to be issued and expressly on those “issued” and 
previously effected. 

One will not be misled by some of the earlier cases 
in New York, Michigan, North Carolina and Kansas, 
based, apparently, on a dictum appearing in the case 
of Bronson vs. Kinzie, 1 How. 311, 11 U. S. Law Ed. 
148, all of which are overruled by the later cases de- 
termined by the Supreme Court of the United States 
cited herein supra. 

We conclude our discussion of the statute in ques- 
tion with these remarks: the difference between a 
statute extending exemptions from execution and les- 
sening exemptions from execution is fundamental. 
Sometimes confusion seems to have arisen from a 
failure to observe this distinction. Wherever these 
laws have had the effect to operate on contracts in 
existence when they were passed, they have been uni- 
formly held by the Supreme Court of the United 
States, as well as by the state courts, to be forbidden 
by the clause of the Federal Constitution prohibiting 
the impairment of contract obligation. To the extent 
that they impair the obligation of contracts or hinder 
the creditor from collecting his debt, they benefit the 
debtor and place him in a better position at the ex- 
pense of his creditor and so are repugnant to this 
clause of the Constitution, and every law which has 
this effect in regard to past contracts or those in ex- 
istence when the law takes effect are void. The Stat- 
ute in question and under review, has this effect and 
is void, and will be so declared by the Supreme Court 
of the United States, should circumstance make it 
necessary to appeal to that tribunal. 

Hence it is submitted that for the dual reasons 
herein set forth the Statute is inoperative as now 
framed. 
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FLORIDA SUPREME COURT OPINIONS 


(The opinions of the Florida Supreme Court filed prior or to the 15th of the month previous to publication 
date will be published in full each month by the Law Journal. Each opinion is published by permission of the 
Supreme Court upon the understanding that it is subject to change in substance upon a petition for rehearing, 
or subject to such verbal change in phrase or sentences as the Court may deem necessary prior to publication 


in the official volumes of the Supreme Court reports. 


Copies of the opinions as filed are furnished to the 


Law Journal through the courtesy of Mr. G. T. Whitfield, Clerk of the Court.—Editor.) 


ROBERT H. M. BASSETT, a lunatic, 
by his guardian ad litem, 
MORTIMER BASSETT, 
Appellant, 
v. GADSDEN COUNTY. 
THE FEDERAL LAND 
BANK OF COLUMBIA, 
a corporation, 
Appellee. 
BUFORD, J. 

In this case the appellee exhibited its bill of com- 
plaint to foreclose mortgage against the appellant. 
The appellant at the time was insane. The record 
shows that appellant was adjudged insane under the 
laws of the State of Florida in the County Judge’s 
Court, Gadsden County, the 10th day of April, 1922. 
The notes and mortgage involved were executed on 
the 26th day of August, 1922. 

It was sought to defeat the foreclosure by a plea 
that Robert H. M. Bassett, who executed the mort- 
gage, was insane at the time he executed the mort- 
gage, and that the contract was therefore void and 
unenforcible. By leave of the Court the complainant 
filed a tender of issue on a plea of insanity in the fol- 
lowing language: 

“Comes now the above named complainant, 
the Federal Land Bank of Columbia, a corpora- 
tion, by its attorney, O. J. Clayton, into the above 
styled Court and by the direction, authority and 
leave of the Court first had and obtained makes 
the following allegations: 

1st. That the defendant, Robert H. M. Bas- 
sett, was sane at the time he signed and executed 
the note and mortgage, Exhibits 1 and 2, attach- 
ed to the Bill of Complaint filed herein, namely 
on August 26th, A. D. 1922.” 

To which the Guardian ad Litem for the defendant 
filed a Joinder of issue in the following language: 

“Now comes Mortimer Bassett, Guardian ad 
Litem for the defendant, Robert H. M. Bassett, an 
adjudged insane person, and joins issue on the 
matters contained and alleged in the paper by 
the Complainant on January 18, 1928.” 

And thereupon the Judge of the Court made the fol- 
lowing order, to-wit: 

“This cause coming on to be heard upon Bill 
of Complaint, Answer of Mortimer Bassett as 


Guardian ad Litem for Robert H. M. Bassett, a 
lunatic and the report of the Special Master of the 
testimony of the witnesses for the respective par- 
ties, and it appearing to the Court that there is 
the question of sanity of the said Robert H. M. 
Bassett at the time of the execution of the Note 
and Mortgage herein sued upon and the Court 
being fully advised in the premises doth find and 
hold that the question of sanity of said Robert H. 
M. Bassett at such time, namely August 26th, 
1922 is a question of fact to be passed upon by 
the jury in such cases as this, and that the burden 
of proving sanity of said Robert H. M. Bassett at 
such time rest upon the Complainant: 

Therefore, it is ordered, adjudged and decreed 
by the Court that said Complainant and the said 
Guardian ad Litem, Mortimer Bassett, do make 
up an issue to be tried by a jury at the next reg- 
ular term of the Circuit Court in and for Gads- 
den County, Florida, as to the sanity of the de- 
fendant, Robert H. M. Bassett, a lunatic. 

Done, ordered and decreed at Chambers in 
Quincy, Gadsden County, Florida, this 7th day of 
March, A. D. 1928.” 

Therefore the issue so made up was presented to a 
jury for trial, which trial resulted in a verdict being 
returned as follows: 

“This cause coming on for trial on this day 
and the Plaintiff and defendant being present by 
their respective attorneys and having announced 
-ready, thereupon, came a jury of good and law- 
ful men, to-wit: W. J. Pearson, H. G. Strange, 
R. A. McPherson, W. C. Lambert, P. H. Thomas 
and T. L. Edwards, who were duly elected, tried 
and sworn the truth to speak upon the issue 
joined, who after hearing the evidence, argument 
of counsel and the charge of the Court retired to 
consider of their verdict, and afterward returned 
into open court with the following verdict, to-wit: 

We the jury find the defendant, Robert H. M. 
Bassett, at the time he executed the note and 
mortgage to the plaintiff, The. Federal Land Bank 
of Columbia on to-wit: the 26th day of August, 
1922, was ‘Sane’. 

So say we all.” 

Testimony was taken before a Master and final 
decree was entered, in which it was adjudged and. 
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decreed that the defendant, Robert H. M. Bassett, was 
sane at the time of the execution of the note and 
mortgage and that the notes and mortgage constituted 
a valid and binding contract and further decreed the 
foreclosure of the mortgage. It appears to us that 
the only question involved is whether or not the de- 
fendant was sane or insane at the time of the execu- 
tion of the notes and mortgage and that this issue was 
resolved properly in the conclusion that the defend- 
ant was sane at that time. 

In 14 R. C. L. 621, the author says: 

“It is the well established general rule that 
an adjudication as to the mental soundness is 
evidence of the fact at the time of the adjudica- 
tion, and also of the condition of the subject at 
a subsequent time, upon the theory that a con- 
dition of mind once shown to exist is presumed 
to continue, but it is generally held that a find- 
ing either of sanity or insanity upon an inquisi- 
tion is merely prima facie evidence, and not con- 
clusive as against persons not parties thereto, 
and may be rebutted by any competent evidence 
tending to show that the alleged insane person 
was of sound mind at the time in question.” 

We hold this to be a correct statement of the law. 

In the instant case the prima facie evidence of the 
condition of insanity existing at the time of the execu- 
tion of the contract was successfully rebutted. 

The decree of the Chancellor should be affirmed, 
and it is so ordered. 

Affirmed. 

WHITFIELD, P.J. and STRUM, J., concur. 

TERRELL, C.J. and ELLIS and BROWN, JJ., con- 
cur in the opinion and judgment. 

Opinion filed July 31, 1929. 

An appeal from the Circuit Court for Gadsden 
County, E. C. Love, Judge. 

J. Baxter Campbell, for Appellant: 

O. J. Clayton, for Appellee. 


STATE OF FLORIDA Ex Rel 
L. GRADY BURTON, 
State Attorney, 
Relator, 
Vv. HIGHLANDS COUNTY. 
W. J. BARKER, Circuit Judge 
of 19th Judicial Circuit, 
Respondent. 
TERRELL, CJ. 

Chesley A. Skipper was vice-president of the High- 
lands Bank & Trust Company of Sebring, Florida, 
when it closed its doors in February 1929. In April 
1929 the grand jury returned an indictment against 
the said Chesley A. Skipper for misapplication of cer- 
tain funds of said Highlands Bank & Trust Company. 
A motion was made to fix a date for the trial of 


Skipper on the indictment so returned against him 
and the judge of the Circuit Court of Highlands 
County, respondent in this case refused to hear said 
motion assigning as reasons therefor that he was dis- 
qualified to it in said cause. An alternative writ of 
mandamus was issued by this court directed to re- 
spondent as judge of the Circuit Court of Highlands 
County commanding him to assume jurisdiction of 
said cause and proceed to the trial thereof or show 
cause at a day certain why he should not do so. A 
return to the alternative writ herein was filed aileg- 
ing disqualification to try the said Chesley A. Skipper 
for the reason that respondent was at the time the 
Highlands Bank & Trust Company closed a depositor 
and creditor of said bank. 

By such a state of facts is a Circuit Judge in this 
state disqualified to try one charged with misappro- 
priating the funds of a defunct bank when he (the 
Circuit Judge) was a depositor and creditor of said 
bank at the time it closed its doors? 

Our statute defining disqualification of judges, 
Section 2525 Revised General Statutes of Florida 
(Section 4152 Compiled General Laws of Florida, 
1927) in effect provides that no judge in any court 
shall sit in any case to which he is a party, or in which 
he is interested, or in which he would be excluded 
from being a juror by reason of interest, consanguin- 
ity or affinity to either of the parties: nor shall he 
entertain any motion in the cause other than to have 
the same tried by a qualified tribunal. 

In State v. Chillingworth, 93 Fla. 1107, 113 So. 
Rep. 563 and in State ex rel, First American Bank & 
Trust Co., v. Chillingworth, 95 Fla. 699, 116 So. Rep. 
633, this court held that by virtue of the foregoing 
act a judge, who was a depositor of a bank at the time 
it closed and was a creditor of said bank at the time 
application was made to him to take judicial action 
looking to a confirmation of the Comptroller’s action 
in holding such bank insolvent and appointing a re- 
ceiver therefor is without error in ruling himself dis- 
qualified and in declining to assume jurisdiction to 
act upon such application. 

The disqualification of the judge in these two 
cases was predicated on his interest in the final out- 
come of the affairs of the bank. The instant case 
being a criminal prosecution for misapplication of the 
funds of the bank it cannot be said that the trial judge, 
respondent here, has such a pecuniary or other inter- 
est in the outcome of that prosecution as would dis- 
qualify him to sit in said cause but we are impressed 
with the fact that by reason of the circumstances here 
related he would have such an interest in the convic- 
tion of the defendant as would disqualify him (the 
judge) to sit as a juror in said cause. It is not shown 
to what extent the judge was a depositor and creditor 
of the bank nor is that material. It is shown that the 
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bank had closed, that the judge was a depositor and 
creditor at the time it closed, that its affairs were be- 
ing wound up and that as result of this situation it 
is evident that he stood to lose a portion of or all of 
his deposit. Under the rule of the common law a 
judge was required to be legally indifferent between 
the parties to any litigation and any interest the prob- 
able tendency of which would be to engender in the 
mind of the judge a bias for or prejudice against 
either party to the suit was sufficient to disqualify 
him. Ez Parte, Cornwell, 144 Ala. 497, 39 So. Rep. 
354. This rule of the common law is effective in this 
state. 

In this view it necessarily follows that the demur- 
rer to the return to the alternative writ must be and 
is hereby overruled and the alternative writ quashed. 

ELLIS and BROWN, JJ., concur. 

WHITFIELD, PJ., and STRUM and BUFORD, 
JJ., concur in the opinion and judgment. 

Opinion filed July 31, 1929. 

A case of original jurisdiction-mandamus. 

L. Grady Burton, for Relator; 

W. J. Barker, in pro per., for Respondent. 


E. S. BLODGETT, 
Appellant, 
V. DADE COUNTY. 
MYRTLE STEINMETZ, and 
O. F. STEINMETZ, 
her husband, 
Appellees. 
ELLIS, J. 

Myrtle Steinmetz, a married woman, agreed in 
writing to sell certain of her separate statutory prop- 
erty consisting of a lot of land in Dade County to 
D. S. Zachry, who paid down $1,250 on the contract 
price of the land. The transaction was carried on 
through E. S. Blodgett, Mrs. Steinmetz’s agent, to 
whom Mrs. Steinmetz agreed in writing to pay one 
half of the deposit, which was made in cash, if it 
should be forfeited by the purchaser. 

Zachry forfeited the deposit and Mrs. Steinmetz, 
to whom the money had been paid, repudiated her 
agreement with Blodgett, kept all of the deposit and 
refused to pay him the half which she agreed to pay. 
Blodgett commenced a suit against her by bill in 
chancery in which he seeks to subject her separate 
statutory property to the payment of the debt which 
he claims she owes to him. The theory of the bill is 
that as Mrs. Steinmetz’s separate statutory property 
was increased by the activities of Blodgett to the ex- 
tent of the amount of the Zachry forfeit her separate 
property may be subjected in equity to the payment 
of the $625, being half of such forfeiture which she 
in writing agreed to pay. 

A demurrer to the bill was sustained for want of 


equity and the bill of complaint was dismissed. From 
that decree Blodgett appealed. 

The appellant contends that the agreement in 
writing made by Mrs. Steinmetz to pay him one haif 
of the deposit if the purchaser should forfeit the same 
was such an agreement as is contemplated by Section 
2 of Article XI of the Constitution, which is as fol- 
lows: 

“A married woman’s separate real or personai 
property may be charged in equity and sold, or 
the uses, rents and profits thereof sequestrated, 
for the purchase money thereof; or for money 
or thing due upon any agreement made by her 
in writing for the benefit of her separate proper- 
ty; or for the price of any property purchased by 
her; or for labor and material used with her 
knowledge or assent in the construction of build- 
ings, or repairs, or improvements upon her prop- 
erty, or for agricultural or other labor bestowed 
thereon, with her knowledge and consent”. 

As pointed out in the case of Blood v. Hunt, 
Fla. , 121 South. Rep. 886, there are five distinct 
classes of cases in which a married woman’s separate 
property may be charged for debts incurred by her; 
that the remedy afforded by the Section will ordi- 
narily operate upon each case as coming within one 
and only one of the enumerated classes of cases. If a 
case comes more properly within one of the specified 
classes of cases the remedy appropriate to that class 
only should be invoked. See also Citizens Bank & 
Trust Co. v. Smith, Fla. , 121 South. Rep. 900. 

The five classes of cases are enumerated in the 
opinion in the last cited case. The second class is 
stated to be “for money or thing due upon any agree- 
ment made by her in writing for the benefit of her 
separate property”. 

The case made by the bill falls clearly within that 
class. The agreement was in writing; the $1250 con- 
templated as a forfeiture in the event of the failure of 
Zachry to carry on the purchase became the separate 
statutory property of Mrs. Steinmetz. The addition 
of that much money to her property added to its 
value, contributed to the benefit of her separate 
property by exactly that sum. It was produced by the 
activities of the complainant whom she had employed 
in the transaction; the agreement was made with 
reference to the forfeiture which if it should occur 
would benefit her separate property. Therefore it is 
not a question whether the sale of the land if carried 
out would benefit her separate property. The com- 
plainant did not bring his suit upon the contract for 
commissions that might be due him if the sale should 
be completed but upon her agreement in writing to 
pay him a part of that sum which coming to her as a 
forfeiture resulting from the purchaser’s failure to . 
carry out the contract of purchase would benefit her — 
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separate property by the exact amount forfeited. 

The agreement made by her was equivalent to the 
following proposition: since by Blodgett’s activities he 
increased or benefited the separate property of Mrs. 
Steinmetz by the amount of $1250 forfeited by Zachry 
because of his failure to purchase the land, Mrs. 
Steinmetz agreed in writing to pay Blodgett a part of 
the sum to be received. There can be no question 
that the lawful acquisition by her of $1250 through 
the activities of Blodgett benefited her separate prop- 
erty by that sum. It was with reference to that in- 
crease or benefit that her agreement in writing was 
made. She was competent under the provisions of the 
Constitution to make the agreement. It was for the 
benefit of her separate property. It resulted as the 
parties contemplated by an increase or benefit of her 
separate property to the extent of the sum forfeited. 
She was required to part with no part of her property 
to secure it and equity will not support her in a trans- 
action of double dealing nor are the provisions of the 
Constitution intended to be used as a shield to cover 
breaches of faith in business transactions into which 
she may enter. When she makes an agreement in 
writing with another for the purpose of benefitting 
her separate property and agrees to pay for the serv- 
ices which bring it about her separate property may 
be subjected in equity to the end that her agreement 
shall be enforced and her obligation discharged. Ii 
her separate property is actually benefited by the 
services of one whom she engages and her agreement 
in writing is made with him for that purpose she is 
clearly liable. 

The allegations of the bill are sufficient as against 
the demurrer to entitle the complainant to the relief 
prayed and the demurrer should have been overruled. 

The decree appealed from is reversed. 

TERRELL, C.J. and BROWN, J., concur. 

WHITFIELD, PJ., and STRUM and BUFORD, 
JJ., concur in the opinion and judgment. 

Opinion filed July 30, 1929. 

An appeal from the Circuit Court for Dade Coun- 
ty, A. J. Rose, Judge. 

Willard & Knight for Appellant; 

W. F. Brown and Roy S. Wood, for Appellees. 


E. B. GOULD, Individually 

and as trustee, and his 

wife, EMELIE L. GOULD. 
Appellants, 


v. PASCO COUNTY. 
J. A. BARTHLE. 


Appellee. 


ELLIS, J. 

An appeal was taken in this case from a decree in 
a suit to foreclose a mortgage upon certain real prop- 
erty located in Pasco County. The suit was brought 


by J. A. Barthle against E. B. Gould individually and 
as Trustee, and Emelie Gould, his wife. The decree 
was in favor of the complainant. 

The defense was that after the purchase of the 
property by Gould from Barthle the former resold it 
to Barthle for $47,000, who agreed to pay $6000 cash 
upon which would be allowed $250 for fertilizer and 
cultivation by Barthle; that the latter would cancel 
the debt of $31,000 to secure which Gould had given 
the mortgage sought to be foreclosed and the remain- 
der of the purchase price in the sum of $10,000 would 
be secured by a mortgage upon the premises to be 
given by Barthle to Gould payable in two payments of 
$5,000 each in one and two years with interest. The 
answer avers that the proposition to purchase was 
made by Barthle “under and through his duly author- 
ized agent B. V. Lyons”; that it was in writing and 
was approved by Barthle with “‘indorsement thereon 
claiming an allowance for taxes and for work on the 
grove done to date” “which said allowance for taxes 
and for work upon grove this respondent immediately 
made and communicated to the said complainant and 
thereby the same became and was a complete and 
binding contract for repurchase of said premises by 
said complainant’. 

The case went to trial upon that issue with the re- 
sult that the chancellor found for the complainant and 
entered a decree of foreclosure of the mortgage from 
Gould to Barthle. 

The evidence establishes the answer as interposed 
by Gould. The testimony of Mr. Barthle in substance 
supports it. He authorized Mr. Lyons to go to Tampa 
and discuss with Mr. Gould the matter of the repur- 
chase of the property. Although no authority was 
given to Mr. Lyons to close the transaction, Barthle 
had discussed with him the proposition to be made to 
Mr. Gould to which Barthle agreed. Mr. Lyons then 
brought back a contract in writing embodying the 
proposition agreed upon. Mr. Barthle examined it and 
objected to it upon certain grounds which he named 
and which, according to Mr. Lyons, were specified in 
writing and signed by Mr. Barthle. The document 
was then taken away by Lyons who came back to 
Barthle a short time afterward and told the latter 
that he had it settled the way Barthle wanted it. 
Barthle then said that he could not go any further 
with the matter on account of circumstances that had 
arisen. 

There are four copies of the proposition in the 
record. All consist of a receipt for $250 from J. A. 
Barthle as a deposit in good faith in the purchase of 
the lands described and terms of payment and price 
to be paid. All were made out upon printed forms 
from the office of Hendry and Knight Company, 
whose printed name as agents appears at the bottom 
of each. Upon the back of each is a typewritten 
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statement describing the land which is also described 

in the body of the instrument and the following words: 

“In the purchase of the above described prop- 

erty, I do hereby ‘agree to cancel mortgage given 

by E. B. Gould, Trustee to H. A. Barthle, and in 

return give to E. B. Gould. Trustee. two notes for 

$5,000.00 each, payable one and two years, se- 

cured by a mortgage on the above mentioned 
tract of land”. 

All four were dated the 17th day of June, A. D. 
1926. One of them contains in addition to the in- 
dorsement appearing on the others the following: 

“Contract does not provide for your part of 
1925 taxes, taxes 1926 to date 8% on $31,000.00 to 
date of closing deal and work done on grove to 
date, less rent I owe on negro shanties & barn 
J. A. Barthle’”. 
This last copy was approved by Gould on July 17, 
1926. The other three were approved June 17, 1926. 
by him. 

It is undisputed that Lyons carried to Gould the 
complainant’s proposition to repurchase the land; 
that the proposition was accepted by Gould on June 
17th; that it was taken by Lyons back to Barthle who 
made some minor objection to it and noted the same 
upon the back of the instrument and signed it. After 
that it was again taken by Lyons to Gould who im- 
mediately accepted it with the amendment proposed 
by Barthle and then Lyons returned with it to Barthle 
who declined to go on with the transaction. 

There is some uncertainty in the testimony as to 
whether Gould’s last approval made on July 17th was 
made before or after Barthle made the indorsement 
over his signature upon the back of the instrument. 
But that would be immaterial as in either case it would 
show a meeting of the minds of the parties. If it was 
made afterwards the question might be presented if 
it was done within a reasonable time after Barthle’s 
proposition was made. The change suggested by 
Barthle, if indeed it constituted a new proposition by 
him, and the acceptance by Gould occurred within the 
space of thirty days during which time Barthle did 
not recall his offer nor notify Gould nor Lyons that 
he had withdrawn it. Not until Lyons returned to 
him with the contract accepted by Gould and the state- 
ment by Lyons that it was fixed up as Barthle wanted 
it did the latter attempt to recall the proposition. 

These facts we think support the defendant’s an- 
swer. The propositions of law applicable to such a 
state of facts are elementary. See Clark on Contracts 
p. 1, 30; 9 Cyc. 245, 280; Tucker v. Gray, 82 Fla. 351. 
90 South. Rep. 158. 

The contract of repurchase set up by Gould in his 
answer was a sufficient equitable defense to the fore- 
closure proceeding. 

We are mindful of the rule that the findings of the 


chancellor on the testimony taken before an examiner 
will not be given the same effect as the verdict of a 
jury, but the chancellor’s conclusions solely on facts 
will not be reversed unless it clearly appears that he’ 
has erred in such conclusions. See Waterman v. 
Higgins, 28 Fla. 660, 10 South. Rep. 97; Theisen v. 
Whiddon, 60 Fla. 372, 53 South. Rep. 642: Bank of 
Jasper v. Tuten, 62 Fla. 423, 57 South. Rep. 238: 
Gove v. Nautilus Hotel Co.. 68 Fla. 490. 67 South. 
Rep. 112; Farrell v. Forest Inv. Co., 73 Fla. 191, 74 
South. Rep. 216; Davidson v. Collier, 75 Fla. 783, 78 
South. Rep. 983. 

It seems to us that the evidence in this case did 
not warrant the chancellor’s findings. Because the 
facts are practically undisputed that Barthle author- 
zed Lyons to negotiate with Gould for the repurchase 
of the property although he did not then authorize 
him to close a trade for it: that Lyons submitted a 
proposition to Gould who accepted it: that when it 
was taken back to Barthle he ratified it in all respects 
but made a suggestion as to some slight alteration 
and indorsed his approval and suggestions in writing 
upon the back of the document. This amended pro- 
position, if indeed it may be so called. was accepted 
by Gould within a reasonable time and before any 
notice of Barthle’s purpose to recall it. In fact he did 
not recall it but when it was brought to him as a com- 
pleted contract he then declared that on account of 
circumstances that had arisen he could not go on 
with it. 

The decree of the chancellor is reversed with in- 
structions to enter a decree in accordance with this 
opinion. 

TERRELL, C.J. and BROWN, J.. concur. 

WHITFIELD, PJ., and STRUM and BUFORD. 
JJ., concur in the opinion and judgment. 

Opinion filed July 30, 1929. 

An appeal from the Circuit Court for Pasco Coun- 
ty, O. L. Dayton, Judge. 

E. B. Drumright, for Appellants: 

H. S. Phillips and Robt. B. Sturkie. for Appellee. 


WESLEY LASSITER, 
Plaintiff in Error. 
v. WALTON COUNTY. 
STATE OF FLORIDA. 
Defendant in Error. 
BUFORD, J. 
In this case the plaintiff in error was charged by 
indictment with the crime of assault with intent to 
commit murder in the first degree. He pleaded not 


guilty and on trial by jury was convicted of the crime 
of assault with intent to commit manslaughter. He 
was adjudged to be guilty of such offense and was 
sentenced to serve a period of twelve months in the | 
State prison. 
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To the judgment he took writ of error. 

An “assault with intent to commit manslaughter” 
is an unlawful assault committed in such manner and 
with such means as would have resulted in the com- 
mission of the crime of manslaughter if the person 
assaulted had then and there died from the effects of 
the assault. 

There are two assignments of error. The first is 
“The Court erred in denying the defendant’s motion 
for a new trial.” The second, “The Court erred in 
sentencing the plaintiff in error on the verdict as re- 
turned by the jury.” 

The verdict of the jury as shown by the transcript 
of the record is as follows: 

“We the jury, find the defendant guilty of an 
assault with intent to commit manslaughter.” 

It is the contention of the plaintiff in error that 
the words “with intent”, as contained in the verdict 
were inserted by the Trial Judge after the verdict 
was presented in Court and before the verdict was 
filed. This, however, is not evidenced by the record 
and it is a well settled rule that the allegations con- 
tained in a motion are not self proving. Therefore, 
the appearance of this allegation in a motion for ja 
new trial is not evidence of the existence of such (a 
condition as could be considered by this Court evén 
if the same was material. 

We take it that the verdict as it would have read 
without the words “with intent” inserted therein 
would have been entirely sufficient as a basis for a 
judgment of conviction in this case under the author- 
ity of opinion in the case of Richardson v. The State, 
72 Fla. 154, 72 So. 665, and cases there cited, and in 
French v. The State decided December 1928, reported 
118 So. 815. 

The motion for a new trial contains reference to 
certain charges given by the Court which are insisted 
upon as constituting grounds for reversal. The 
charges complained of, if read alone, might be objec- 
tionable, but when they are read in connection in the 
entire charges given by the Court, we do not think 
that the jury could have been misled by such charges 
and that any improper phraseology thereof was cured 
by the language used in the entire charges given by 
the Court. 


The evidence was amply sufficient to have sus- 
tained a verdict of an assault with intent to commit 
a higher offense than manslaughter. 


There were conflicts in the testimony but the jury, 
exercising its lawful authority, resolved such con- 
flicts against the contention made by the plaintiff in 
error and we find no reason to assume that the jury 
was influenced by any improper motives or by any- 
thing outside of the evidence or that the jury was 
misled to the prejudice of the plaintiff in error. 


The judgment should be affirmed and it is so 
ordered. 

Affirmed. 

WHITFIELD, PJ.’and STRUM, J., concur. 

TERRELL, CJ. and ELLIS, J., concur in the opin- 
ion and judgment. 

Opinion filed August 1, 1929. 

A writ of error to the Circuit Court for Walton 
County, A. G. Campbell, Judge. 

Fred H. Davis, Attorney General and Roy Camp- 
bell, for Plaintiff in Error; 

BROWN, J., (dissenting). I do not see how there 
can be any such offense as stated with intent to com- 
mit manslaughter as manslaughter is defined by our 
Statute. The Statutory definition of manslaughter 
appears to eliminate the element of intent to kill, in 
certain cases; such as deaths resulting from culpable 
negligence. 


A. L. REINSCHMIDT, D. J. REIN- 

SCHMIDT, and J. L. REINSCHMIDT, 

co-partners doing business as 

PENSACOLA COOPERAGE COMPANY, 
Plaintiffs in Error, 

V. COURT OF RECORD. 

L. G. CROSBY, ESCAMBIA COUNTY. 
Defendant in Error. 

BROWN, J. 

This is a common law action for damages for tres- 
pass to real estate. 

It seems that prior to the institution of this action 
the plaintiffs had filed a bill to enjoin the defendant 
from maintaining a fence across the right of way in 
question in this case, and from which the declaration 
alleged that certain trackage was wrongfully re- 
moved. Upon a demurrer being sustained to this bill, 
an appeal was taken to this court and the order sus- 
taining the demurrer to the bill was reversed. See 
90 Fla., 334, 106 So., 126. 

In the declaration the plaintiffs briefly allege the 
filing of this bill and its purpose, the order sustaining 
the demurrer, the taking of an appea!, the action of 
this court in reversing such order, and conclude with 
these words: “which bill of complaint, the amend- 
ments thereto, and exhibits, are made a part of this 
declaration.” No copies of the papers referred to 
were attached to the declaration, as exhibits or other- 
wise. Nor is it alleged that any final decree was ever 
rendered in the cause, or any further action taken 
therein after reversal. It is not attempted to make 
any such decree, if there was any, the basis of plain- 
tiffs’ right in the property involved in this case. 
There was a motion made by the defendant to strike 
these allegations of the declaration, which motion was 
granted. There was no error in this ruling. 

Good pleading requires that all material aver- 
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ments should be contained in the declaration, though 
for some purposes and to a certain extent documents 
attached thereto as exhibits and made a part thereof 
by apt words may be.considered with the same force 
and effect as if contained in the body of the declara- 
tion itself, 8 Encyc. Pldg. & Prac., 740, 742; Strout 
Farm Agency Co. v. Hollingsworth, 110 So., 267, 92 
Fla., 673; 31 Cyc. 558, 560. 

But the pleader cannot make a part of his declara- 
tion, by mere reference thereto, a pleading or plead- 
ings in another suit; nor can he do so by merely stat- 
ing that they are made a part of the declaration, unless 
he sets them out therein or attaches copies thereof as 
exhibits. In order to effectually make an exhibit a 
part of a declaration, it should generally be annexed 
thereto and sufficiently described, or impressed with 
some mark for identification to which the pleading 
should refer and also made a part of the declaration 
by apt words. See authorities above cited. 

We do not mean to hold that in this case the plead- 
ings in the chancery case would have constituted any 
proper part of the declaration, even if set forth in full 
in the body of the declaration, or properly attached as 
exhibits. 

Among others the defendant filed a plea of the 
statute of limitations of three years. To this plea, 
the plaintiffs filed a replication setting up the institu- 
tion of the injunction suit above referred to and the 
reversal by this court of the order sustaining the de- 
murrer to the bill and alleging that the statute did 
not mature until one year after the decision of this 
court. Plaintiffs in error based this contention upon 
the 8rd paragraph of Section 4648, C. G. L., which 
reads as follows: 

3. “Action after Reversal of Plaintiff’s Judg- 
ment.—If an action shall be commenced within 
the time prescribed therefor, and a judgment 
therein for the plaintiff be reversed on appeal or 
writ of error, the plaintiff, or, if he die and the 
cause of action survives, his heirs or representa- 
tives, may commence a new action within one year 
after the reversal. (Nov. 10, 1828, Pr. 16.)” 

It is quite clear to our minds that this statutory pro- 
vision does not apply in this case. By its own lan- 
guage, it applies to an action brought within the 
proper time, in which a judgment for the plaintiff is 
reversed, in which case the plaintiff may commence a 
new action within one year after the reversal. 
argument is needed to show the inapplicability of this 
statutory provision to this case. 

It would unduly lengthen this opinion to review in 
detail the rulings of the court on the various pleas, 
replications and demurrers. Although in its last or- 
der sustaining defendant’s demurrer to certain of 
plaintiffs’ replications, the court allowed the plain- 
tiffs until the next rule day to plead further, the 


No 


plaintiffs did not see fit to file any further pleadings, 
and on motion the court rendered judgment in favor 
of the defendant, to which this writ of error was 
taken. We find no error in the rulings of the court 
which are complained of and insisted upon in argu- 
ment, and the judgment of the court below is therefore 
affirmed. 

Affirmed. 

TERRELL, CJ., and ELLIS, J., concur. 

WHITFIELD, PJ., and STRUM and BUFORD, 
JJ., concur in the opinion and judgment. 

Opinion filed August 1, 1929. 

A writ of error to the Court of Record for Escam- 
bia County, C. Moreno Jones, Judge. 

John S. Beard and John P. Stokes for Plaintiffs in 
Error: 

E. C. Maxwell, Philip D. Beall and John M. Coe, 
for Defendant in Error. 


THE STATE OF FLORIDA ex 
rel ELLIS WOODWORTH, 


Relator, 
Vv. MANDAMUS 
ERNEST AMOS, Comptroller, ORIGINAL. 
Respondent. 


STRUM, J. 

This cause comes on to be further heard upon the 
return of the respondent to the alternative writ, and 
upon relator’s motion for peremptory writ, the return 
notwithstanding. 

The only question raised by respondent’s return 
which was not considered on the motion to quash the 
alternative writ, which motion has been denied, is 
presented by certain averments in the return to the 
effect that acting under that clause of the Act pro- 
viding that such Inspectors shall each hold office until 
such time as the Governor may deem proper to discon- 
tinue the services of such Inspector, “or until such 
time as the Commissioner of Agriculture may advise 
the Governor either that the services of such In- 
spector are not satisfactory, or that the services of 
such Inspector are no longer required by the Bureau 
of Inspection,” the Commissioner of Agriculture on 
the 21st day of January, 1928, advised the Governor 
that the services of the relator were not satisfactory, 
and that he, the Commissioner of Agriculture, would 
not after February 1, 1928, approve any other salary 
or expense vouchers for the relator. We have held, 
however, that the services of relator could not be dis- 
continued in that manner. The return further avers 
that the relator did not act or render any service as 
an Inspector at any time during the period from 
February Ist to June 24th, 1928, the date on which 
the relator resigned. Since, however, the relator 
must perform his duties under the directions of the — 
Commissioner of Agriculture and since the Commis- . 
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sioner of Agriculture re. sed to recognize relator as 
an Inspector after January 31, 1928, the relator was 
thereby prevented from performing such services. It 
is not shown nor alleged that the relator declined or 
refused to perform the services of an Inspectof during 
that period. Under those circumstances, the fact that 
relator did not perform the services of an Inspector 
during the period in question is not such an abandon- 
ment of his office as will defeat his right to receive 
the salary thereof until the time when his services 
were dispensed with according to law, which was on 
June 24, 1928. 

It is therefore ordered that the peremptory writ 
issue as prayed. 

ELLIS, BROWN and BUFORD, JJ., concur. 

TERRELL, CJ., and WHITFIELD, J., dissent. 

Opinion filed August 1, 1929. 

A case of original jurisdiction-mandamus. 

Whitaker Brothers and C. L. Waller, for Relator; 


H. E. Carter, Assistant Attorney General for Re- 
spondent. 


WEST COAST FRUIT COMPANY, 
Plaintiff in Error, 
v. PINELLAS COUNTY. 
W. L. HACKNEY, 
Defendant in Error. 
BROWN, J. 

Plaintiff in error brought suit against defendant 
in error for damages for the alleged breach of a con- 
tract of sale of a crop of oranges and grapfruit. 
After demurrer to the declaration was overruled, the 
defendant interposed several pleas, among them a plea 
of the general issue and one of set-off. On the trial, 
after plaintiff had offered his evidence, defendant 
moved for an instructed verdict in favor of the de- 
fendant on the ground of variance between the plead- 
ing and proof, in that the declaration alleged a con- 
tract to sell the entire crop of oranges and grapefruit, 
whereas the proof showed a contract to sell only the 
“merchantable” fruit. The court intimated that it 
would grant the motion. Plaintiff then asked leave 
of the court to amend its declaration by interlining 
the word “merchantable” at the proper place, so as 
to make the pleading and evidence correspond. This 
motion was denied. Thereupon plaintiff moved the 
court fo permit plaintiff to take a non-suit. This mo- 
tion was also denied, and the jury instructed to find 
a verdict for the defendant. This was done, and 
judgment rendered thereon, which is now before us 
on this writ of error. No testimony was offered or 
sought to be offered by the defendant under his plea 
of set-off, and the instructions, verdict and judgment 
made no reference thereto. 

The controlling question presented is whether the 
court erred in refusing plaintiff’s motion to be allowed 


to take a non-suit. 

At common law a non-suit could be taken at any 
time before verdict. 6 Encyc. Pld. & Prac. 836. This 
right has been limited by our statute, which provides 
that “‘no plaintiff shall take a non-suit on trial unless 
he do so before the jury retire from the bar.” Sec- 
tion 4857 Comp. Gen. Laws. 

The rule is well settled in this jurisdiction that the 
presence of a plea of set-off does not deprive the piain- 
tiff of his right to take a non-suit before the jury 
retires. Buffington v. Quackenboss, 5 Fla., 196; 
Clarke v. Wall, 5 Fla., 476; National Broadway Bank 
v. Lesley, 31 Fla., 56, 12 So., 525; Haile v. Mason 
Hotel, 71 Fla., 469, 71 So., 540. The reasons for this 
rule are well stated in the case first above cited. 

The error of the court in declining to allow the 
plaintiff to exercise this right before the jury had re- 
tired requires the reversal of the case, and renders it 
unnecessary and perhaps inappropriate to discuss the 
remaining assignments of error. 

Reversed and remanded. 

TERRELL, CJ., and ELLIS, J., concur. 

WHITFIELD, PJ., and STRUM and BUFORD, 
JJ., concur in the opinion and judgment. 

Opinion filed August 1, 1929. 

A writ of error to the Circuit Court for Pinellas 
County, Freeman P. Lane, Judge. 

Zetrouer & Ware and Kelly & Casler for Plaintiff 
in Error; 

J. C. Davant for Defendant in Error. 


NATIONAL BEN FRANKLIN FIRE 
INSURANCE COMPANY, 
a corporation, 
Plaintiff in Error, 
Vv. LEE COUNTY. 
GASPARILLA REALTY CORPORATION, 
a corporation, 
Defendant in Error. 
WHITFIELD, PJ. 

An action was brought on a fire insurance policy 
by the defendant in error to whom the policy had been 
assigned after the fire loss by the mortgagee to whom 
the policy was payable “as interest may appear sub- 
ject, nevertheless, to all conditions of the policy.” The 
policy was issued October 31, 1924, for a period of 
three years. Three amended pleas were filed and a 
demurrer thereto was sustained. Judgment was ren- 
dered for the plaintiff and the defendant took writ of 
error. The errors assigned are that the court erred 
(1) in sustaining the demurrer to the amended pleas 
and (2) in rendering final judgment. 

The policy contains a provision that ‘“‘this entire 
policy, unless otherwise provided by agreement in- 
dorsed hereon or added hereto shall be void * if any 
change, other than by the death of the insured, take 
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place in the interest, title or possession of the subject 
of insurance (except change of occupants without in- 
crease of hazard) whether by legal process or judg- 
ment or by voluntary act of the insured, or otherwise.” 

The first amended plea avers that Etta Benini 
Potts, the original insured, conveyed the insured prop- 
erty to Home Builders Investment Company on April 
27, 1925 and the policy of insurance sued on was en- 
dorsed to the grantee and a loss payable clause was 
attached to the policy in favor of Etta Benini Potts 
who became a mortgagee of the property; that the 
Home Builders Investment Company, the then owner 
of the property, conveyed it on October 3, 1925, to 
J. H. Fitch and Joseph Sharado; that the policy of 
insurance was not endorsed to the last grantees nor 
was the loss payable clause changed to any one, but 
remained in the name of Etta Benini Potts and that 
“defendant was not advised of the transfer of said 
property and that such transfer was in violation of 
the direct provisions and requirements of the policy 
and was made without the knowledge and consent of 
defendant and prior to the occurrence of the fire;” 
“that the policy of insurance did not contain a ciause 
which is comonly known and described as Standard or 
Union or New York Mortgage clause, but contains ike 
loss payable form,” viz, “this policy shall be held pay- 
able to * Etta Benini Potts * as her interest may ap- 
pear, subject nevertheless to all conditions of the 
policy ;” “that when the premises covered by the policy 
sued upon were transferred from Home Builders Ip- 
vestment Company to J. H. Fitch and Joseph Sharaic, 
a material condition of the policy was violated when 
the assured failed to notify the defendant and/or ob- 
tain its consent to such transfer.” The other pleas are 
quite similar. 

The essential averments are that the insured mort- 
gagor conveyed the insured property to another and 
that the defendant insurance company “was not ad- 
vised of the transfer of the property” which transfer 
“was made without the knowledge and consent of Ge- 
fendant,” and that “a material condition of the policy 
was violated when assured failed to notify this de- 
fendant and/or obtain its consent to such transfer.” 

The plea avers a breach by the insured mortgagor 
of the condition of the policy that it shall be void if 
a change takes place in the title of the subject of in- 
surance by the voluntary act of the insured, unless 
otherwise provided by agreement endorsed on or added 
to the policy; and as the mortgagee’s right under the 
policy as written is not independent of the conditions 
that bind the insured, but is merely as payee of the 
policy “as interest may appear, subject, nevertheless, 
to all conditions of the policy,” the breach averred in 
the plea is a defense to the action brought on the 
policy by the assignee of the mortgagee. If the insurer 
waived the breach of condition by the mortgagor in- 


sured, such waiver may be appropriately pleaded by 
the plaintiff. A waiver by the insurer of the alleged 
breach of condition by the mortgagor insured does not 
appear by the record so it is not involved in the rul- 
ing on the demurrer to the pleas or otherwise on the 
present record. 


The demurrer to the pleas should have been over- 
ruled. 

Reversed for appropriate proceedings. 

STRUM and BUFORD, JJ., concur. 

TERRELL, CJ., and ELLIS and BROWN, JJ., 
concur in the opinion and judgment. 

Opinion filed August 1, 1929. 

A writ of error to the Circuit Court for Lee Coun- 
ty, George W. Whitehurst, Judge. 

Hampton, Bull & Pencke, for Plaintiff in Error; 

Campbell & Campbell, for Defendant in Error. 


ISAAC T. COOK and 
GEORGE E. RICKER, 


Appellants, 
v. GLADES COUNTY. 
W. H. PONTIOUS, 
Appellee. 


CAMPBELL, Circuit Judge. 


In the court below the appellee, as complainant, 
filed bill in equity, seeking to have the title to certain 
real estate quieted. 

The bill of complaint alleges that the complainant 
has a fee simple title to the real estate described, by 
virtue of a Drainage Tax Deed thereto, made, exe- 
cuted and delivered to him by the Clerk of the Circuit 
Court of Glades County, Florida. 

The alleged owners of the former record title to 
the property involved, the holders of: certain mort- 
gages on the lands, made by the owners of the former 
record title prior to the issuance of the Drainage Tax 
Deed under which complainant claims title, and all 
others claiming title to the property, whether known 
or unknown, are made respondents. 

The appellants were made respondents in the bill 
of complaint because they were the holders of mort- 
gages on the property, made by the holders of the 
former record title, before. the Drainage Tax Deed 
issued. 

The bill of complaint, in substance, prays for the 
removal and cancellation of any claim or interest that 
the respondents, jointly or severally, might hold to the 
property, adverse to, or in derogation of, complain- 
ant’s title. and clearing and confirming the title to the 
complainant to said real estate against the claims, 
liens, and interests of the several respondents, and all 
persons having or claiming any interest therein, ad- 
verse to complainant. 

The appellants, as respondents in the court below, 
filed separate answers to the bill of complaint, in — 
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which each for himself sets forth in detail the mort- 
gage lien on the real estate involved and the indebted- 
ness thereby secured. owned and held by. him. Each 
of the respondents also sets forth, in his separate an- 
swer, many alleged fatal defects and irregularities in 
the assessment of the lands for drainage tax, the sale 
of same to satisfy such tax, and the proceedings at- 
tending the issuance of the Drainage Tax Deed, under 
which complainant claims title. 

Upon the filing of the answers, the complainant in 
the court below filed a motion to strike each answer as 
a whole and each paragraph of such answers, alleging 
defects and irregularities in the proceedings attending 
the assessment of the property for drainage tax, the 
sale of same for such tax, and the issuance of the 
Drainage Tax Deed. 

The motions to strike the answers as a whole were 
based upon the claim that each answer upon its face 
revealed that the respondent filing same was not 


claiming to defend or seek the affirmative relief 


prayed for by him, as the owner of title to the proper- 
ty, either legal or equitable, but only as a holder of a 
mortgage lien thereon. 

Upon the coming on of the motions for hearing, 
the chancellor rendered a decree striking out the an- 
swers of the respective respondents, except “the parts 
thereof in each of answers setting up that the lands 
in which the said two defendants are interested were 
not liable to the said drainage tax or that the said 
drainage tax deed had been paid at the date of sale 
or that notice of the application for the said drainage 
tax deed or of the expiration of the period of redemp- 
tion was not at any time posted or published or mailed 
or delivered to the owner or person last paying the 
taxes on said lands in which the said two defendants 
are interested and excepting that part of said an- 
swers setting up advertising in DeSoto instead of 
Glades County, Florida, as to said drainage tax certifi- 
cate subsequent to the creation of Glades County, 
Florida, and excepting that part of said answers set- 
ting up advertising in DeSoto instead of Glades Coun- 
ty, Florida, as to said drainage tax certificate or sale 
thereof subsequent to creation of Glades County, 
Florida.” 


It is from that interlocutory decree that the case 
has been appealed. 

Many errors are assigned before us, but it will 
not be necessary, under the view we have taken of 
the case, to consider many of them in this opinion. 

Instead of demurring to the bill, and thus testing 
the equity in same, the respondents, as we have al- 
ready observed, filed answers, asking for affirmative 
relief against the Drainage Tax Deed, as if each was 
an owner of, or had an interest in, the title to the 
lands. 


It is apparent from the decree made by the court 


below, that it did not make the order granting the mo- 
tion to strike upon the theory that the Respondents 
filing the answers were not proper parties to claim 
the relief prayed for in the respective answers. 

Under the Statutes of Florida, a mortgage is a 
specific lien on, and does not convey any title to, the 
property described therein. See Sec. 3837, Rev. Gen. 
Stat. (Sec. 5725, Comp. Gen. Laws 1927). 

Section 3213, Revised General Statutes (Sec. 5005, 
Comp. Gen. Laws, 1927) authorizes one who claims 
title legal or equitable, in real estate, to maintain a 
bill in equity to quiet the title thereto. The appel- 
lants, as respondents in the court below, according to 
the allegations of their respective answers, had no 
such legal or equitable title to the property described 
in the pleadings as would entitle them, or either of 
them, to pray for the quieting of the title to same. 
They allege themselves to be the owners of mortgage 
liens on the property. 

Therefore, the paragraphs of the answers of the 
respective respondents objected to in the motions to 
strike, in so far as they undertook to set forth grounds 
for the affirmative relief prayed for, were suscepti- 
ble to the objections raised in the motions. However, 
those respondents, as holders of the mortgage liens 
on the property, were made respondents, and called 
upon to set forth any reasons why the relief prayed 
for in the bill should not be granted, as against each 
of them, and the paragraphs objected to set up af- 
firmative defense to the bill of complaint, and from 
the conclusion we have reached concerning the equity 
of the bill, we cannot say that the allegations of the 
answers were wholly insufficient as an affirmative de- 
fense to the bill in the instant case, for reasons set 
forth farther on in this opinion. 

In the case of Schruben v. Johnson, Fla. 

113 South. Rep. 640, decided July 18, 1927, we at 
firmed, per curiam, a decree striking an answer very 
similar to the answers in the instant case, and were 
it not for the fact that in December, 1927, we rendered 
an opinion, holding that a bill of complaint cannot be 
maintained for the sole purpose of declaring the 
validity of a tax deed, by quieting the tax title against 
the former record title, this case would necessarily be 
affirmed because of our per curiam holding in the 
case of Schruben v. Johnson, supra. 

In the case of Stuart v. Stephanus, Fla. ; 
114 South. Rep. 767, decided December 10, 1927, we 
said, “In the present state of our law, a bill in equity 
cannot be maintained for the sole purpose of declar- 
ing the validity of a tax deed by quieting the title 
against the former record title upon the theory that 
the mere existence of the latter casts a cloud upon the 
former, where there has been no attempt subsequent 


to the issuance of the tax deed to assert the record 
title.” 
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Under our holdings in the case of Stuart v. Stepha- 
nus, supra, from which we have just quoted, the bill 
of complaint in the instant case is without equity. 

It is true that in-the case of Stuart v. Stephanus 
we were considering a case in which a tax deed issued 
upon a sale of property for delinquent State and 
County taxes, was being relied upon as authorizing 
the quieting of title under it against the former record 
title, and that in the instant case the complainant is 
seeking to quiet title claimed by him under a Drain- 
age Tax Deed, against alleged clouds thereon by reason 
of the former record title and parties holding liens 
thereon; but inasmuch as the effect of a Drainage Tax 
Deed under the Statute is of equal, if not superior, 
efficacy to a tax deed issued upon sale of property for 
State and County taxes, our holding in the Stuart- 
Stephanus case applies in the case we are now con 
sidering. 

There is no allegation in the bill of complaint that 
there has been any attempt upon the part of the hold- 
ers of the former record title, or those claiming liens 
or interests under them, to assert any claim of title 
to the property subsequent to the issuance of the 
Drainage Tax Deed. 

- Undoubtedly, the bill of complaint, under the de 
cision in the case of Stuart v. Stephanus, supra, is 
without equity. Where it is apparent to an appellate 
court that a bill in equity, brought to it on appeal, is 
without equity, that is, where, upon the face of the 
bill, it is shown by the allegations thereof that no case 
is stated to warrant equitable relief, the appellat< 
court will take notice of the defect, although the ap- 
pellant has ignored it. Micou v. McDonald, 55 Filia. 
776, 46 South. Rep. 291; City of Jacksonville v. Mas- 
sey Business College, 47 Fla. 339, 36 South. Rep. 
432; Williams v. Peeples, 48 Fla. 35, 37 South. Rep. 
372. 

In the case of Micou v. McDonald, supra, Mr. 
Justice Taylor, speaking for the court, said, at page 
293, 46 South. Rep. (text): “The complainant’s bill 
upon its face gave him no standing in a court of equity. 
It has been repeatedly held here that, where it is 
apparent to an appellate court that a bill in equity car- 
ried to it on appeal makes no case of which a court of 
equity has jurisdiction, it is proper for it to order a 
dismissal of the bill of equity, even though its equity 
be not questioned by the pleadings or expressly pre- 
sented.” 

In the case of Stuart v. Stephanus, supra, we said, 
that in the present state of our law, a bill in equity 
cannot be maintained upon facts similar to those al- 
leged in the bill of complaint in the instant case. 
Therefore, the complainant’s bill of complaint does not 
make a case for equity jurisdiction. 

After a consideration of the entire record before 
us, we are of the opinion that under our holding in 


the case of Stuart v. Stephanus, supra, the bill of 
complaint is without equity. Therefore, the case is 
reversed and remanded, with direction for the court 
below to dismiss the bill of complaint, but without 
prejudice to the rights of the appellee to file another 
bill of complaint, should the respondents named as the 
owners of the former record title, or those claiming 
under them, ever assert claims or interests under such 
former record title derogatory to the title of com- 
plainant under the Drainage Tax Deed. 

Reversed with directions. 

WHITFIELD, ELLIS, STRUM, BROWN and 
BUFORD, JJ., concur. 

TERRELL, CJ., disqualified. 

Opinion filed August 1, 1929. 

An appeal from the Circuit Court for Glades 
County, George W. Whitehurst, Judge. 

O. S. Miller, for Appellants: 

H. C. Horne, for Appellee. 


EMPIRE SECURITIES CORPORATION 
and ISAAC T. COOK. 


Appellants, 
Vv. GLADES COUNTY. 
W. H. PONTIOUS. 
Appellee. 


CAMPBELL, Circuit Judge. 

This is a companion case, and similar in every re- 
spect, to the case of Isaac T. Cook and George E. 
Ricker v. W. H. Pontious, decided at this term, where- 
in the decree of the court below was reversed with 
directions. See Fla. , South. Rep. 

Under the opinion above mentioned, the decree of 
the court below in this case will be reversed, with 
directions for the chancellor to dismiss the bill of 
complaint, without prejudice to the rights of the com- 
plainant to file another bill of complaint, should the 
respondents named as owners of the former record 
title to the property described in the present bill of 
complaint, or those claiming under them, ever assert 
claims or interests under such former record title 
derogatory to the title of complainants under the 
Drainage Tax Deed. 

Reversed with directions. 

WHITFIELD, ELLIS, STRUM. BROWN and BU- 
FORD, JJ., concur. 

TERRELL, CJ., disqualified. 

Opinion filed August 1, 1929. 

An appeal from the Circuit Court for Glades Coun- 
ty, George W. Whitehurst, Judge. 

O. S. Miller, for Appellants: | 

R. C. Horne, for Appellee. 


LOUISVILLE & NASHVILLE 
RAILROAD COMPANY, 
a corporation, et al, 
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Appellants, 
Vv. LEON COUNTY. 
ERNEST AMOS, Comptroller 
of the State of Florida. 
Appellee. 
WEST, Circuit Judge. 

The several complainants, railroad companies, 
jointly prosecute this suit against the defendant, who 
is Comptroller of the State. The relief prayed is an 
order enjoining the defendant, as Comptroller, from 
taking any action to enforce collection from the com- 
plainants, of amounts claimed by the State to be due 
by them, as taxes on personal property for the year 
1927, it being alleged that the said several charges, 
except as computed on an assessment based on twenty 
per cent of the actual value of complainants’ personal 
property, which are admitted to be lawful and are 
tendered to the defendant and deposited in the regis- 
try of the court, are unlawful exactions, payment of 
which by complainants should not be demanded and 
enforced. 

The defendant demurred to the bill. There was 
filed a stipulation waiving any question of multi- 
fariousness or improper joinder of parties. Upon 
hearing there was an order overruling the demurrer, 
and granting a temporary injunction in accordance 
with the prayer of the bill. The injunction was upon 
conditions, however, that each complainant pay into 
the registry of the court an amount equivalent to the 
taxes due upon an assessment based on 26.80 per cent 
of the actual value of the personal property of the 
complainants, as shown by the bill, including amounts 
previously deposited, and file with the clerk of the 
court, within ten days, signed assent to a distribution 
by defendant “in accordance with such further decree 
as shall be made herein” of the original amounts ‘“‘ten- 
dered into court”? when the bill was filed; failing in 
which, the injunctive order would become inoperative. 

The complainants appealed. Defendant filed a 
cross appeal. The conditions of the order are assigned 
as error by complainants. Overruling the demurrer 
to the bill and granting the injunction are assigned as 
error by defendant. 

In logical sequence, the assignment on the cross 
appeal should be considered first, since, if it is found 
the demurrer to complainants’ bill should have been 
sustained, or if the restraining order should have 
been refused, complainants’ assignments will have no 
basis. 

The bill contains in substance the following al- 
legations. 
them foreign, others domestic, but all are common car- 
riers operating in this State. Defendant is Comp- 


troller of the State. All of the complainants, on or 
before the first Monday in March, 1927, severally 
made and filed with the defendant returns, under 


Complainants are corporations, some of © 


oath, as of January 1, 1927, upon forms furnished by 
defendant, containing a correct and complete state- 
ment of their personal property “and the full cash 
value thereof.” The “total actual value” of the prop- 
erty of each complainant shown by the returns is 
stated. The returns were accepted by the defendant, 
so the bill alleges, and by the Railway Assessing 
Board. Upon the returns, the defendant, the Attor- 
ney General, and the State Treasurer assessed for 
taxation the personal property of complainants and 
fixed the value of such property for the purposes of 
taxation. The amount of the assessment for each 
complainant is stated. The assessment was made on 
a basis of fifty per cent of the “‘actual value” of the 
property, as shown by the returns made by complain- 
ants and accepted by the board. After this assess- 
ment was made complainants represented to the as- 
sessing board that personal property of other owners 
was assessed for taxation on a basis of not exceeding 
twenty-five per cent, and petitioned the board to re- 
consider and revise the assessments of complainants, 
but the request was refused. The defendant appor- 
tioned the value of the property as assessed and noti- 
fied the County Tax Assessors who placed the amounts 
on the tax rolls of the respective counties, the amount 
of the assessment for each complainant in each county 
being stated. 

The bill then alleges “That it is now, was during 
the year 1927, and has been for many years past, the 
settled uniform and fixed custom, policy and practice 
of the taxing authorities throughout the State of 
Florida, and the several counties thereof, to assess, 
and the assessing and taxing authorities of the State 
systematically, habitually, intentionally, and designed- 
ly assess, * * * when such property is assessed or ap- 
pear on said roll at al, * * * the taxable peronal prop- 
erty of individuals and corporations, other than those 
whose property is assessed and the value thereof for 
the purpose of taxation fixed by the Railway Assess- 
ing Board, at a very low valuation, and not exceeding 
twenty per cent of the actual value thereof and that 
such action on the part of such taxing authorities is 
not the result of inadvertence, oversight, honest mis- 
take or judgment, or absence of knowledge either as 
to the existence of such personal property or the value 
thereof, all of which is and has been for several years 
past, known to said Railway Assessing Board. That 
there is now, was during the year 1927, and has been 
for many years past, to the knowledge of said Rail- 
way Assessing Board, a thoroughly recognized, well 
understood and intentionally operated system and 
practice prevailing among the taxing authorities of 
the State of Florida, to treat taxable personal property, 
other than property the value of which is fixed for the 
purpose of taxation by the Railway Assessing Board, 
as of negligible value for taxation purposes, and no 
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attempt was or is made to assess the same at its actual 
value, or to assess same at all upon the tax rolls of the 
respective counties, unless the same was returned for 
assessment by the owner thereof. That the ratio gen- 
erally existing in the State of Florida, during the year 
1927, between the actual value of personal property 
and the assessed value, even when assessed at all, is 
not exceeding twenty per cent of such actual personal 
property in the State of Florida, exclusive of that 
owned by parties required to make return to the de- 
fendant, is assessed upon the tax rolls of the respective 
counties, the remaining eighty-five per cent being 
omitted from such tax rolls entirely, and of such fif- 
teen per cent so assessed, the value at which assesed 
does not exceed twenty per cent of the actual value 
thereof, all of which was known to said Board.” In 
this paragraph it is alleged that large quantities of 
personal property of other owners are omitted from 
the 1927 tax rolls and not assessed for taxation. 


It is further alleged “That the percentage of value 
adopted by the Railway Assessing Board, viz., fifty 
per cent of the actual fair value thereof, and applied 


to the personal property of the complainants for the ~ 


purposes of fixing the assessment thereof for taxa- 
tion, is, as is and was then well known to said Rail- 
way Assessing Board, far in excess of the percentage 
of value adopted by, and applied to personal property 
by any of the other taxing authorities throughout the 
State. That uniformity does not exist as between the 
percentage of values of personal property for assess- 
ment and taxation purposes fixed by the said Board, 
and those as fixed by the other taxing authorities 
throughout the State, said Railway Assessing Board 
being an assential part of, and one of the units com- 
prising, the taxing system of the State of Florida. 
That personal property, other than that the value of 
which for assessment purposes is fixed by said Board, 
is, as is and was then well known to said Board, uni- 
formly assessed by the taxing authorities throughout 
the State of Florida at around and not to exceed 
twenty per cent as distinguished from the arbitrary 
fifty per cent valuation announced, fixed and carried 
out by said Railway Assessing Board; that the basis 
of valuation, mode of assessment and rate of taxa- 
tion; are not uniform, equal or alike as applied to, and 
as between personal property of the complainants and 
personal property owned by other parties throughout 
the State of Florida; that the action of such Board in 
assessing property of complainants at a higher rate 
and percentage of value than used by the other taxing 
authorities throughout the State, discriminates against 
the complainants and their property, unjustly and dis- 


proportionately burdens the property of complainants, 
defeats the principles of equality and uniformity in 
taxation, denies to complainants the equal protection 


of the laws and is a taking of complainants’ property 
without due process of law.” 

It is also alleged that complainants have paid all 
taxes for the year 1927 upon all other property owned 
by them and subject to taxation in the State of Flor- 
ida; that tender of amounts “representing the lawful 
taxes due computed upon an assessment based upon 
twenty per cent of the actual value of complainants’ 
personal property” is made, and the amount due by 
each complainant upon an assessment on that basis 
is paid into the registry of the court. 

The rule is that a general demurrer to a pleading 
admits the truth of all such matters of fact as are 
sufficiently pleaded. Therefore, on demurrer it is 
admitted that the property of complainants is assessed 
on a basis of fifty per cent; that personal property of 
others is assessed ona basis of twenty to twenty-five 
per cent and that such lower valuation is systematic 
and intentional on the part of the assessing officers; 
that it is known to be so by the Railway Assessing 
Board; and that complainants have paid all other 
taxes due by them for the year 1927. 

While it uniformly held that mere errors of judg- 
ment by taxing officials in making assessments of 
property for taxation, will not constitute a proper 
basis or suuport for claims of unjust discrimination, 
yet, on the other hand it is equally well settled, in this 
and other jurisdictions, that intentional, systematic, 
under-valuation by taxing officials of other taxable 
property of the same class. which, in effect, amounts 
to an intentional violation of the essential principles 
of practical uniformity, contravenes the constitutional 
rights of one whse property is over-valued. Camp 
Phosphate Co. v. Allen, 77 Fla. 341, South. Rep. 

; Sioux City Bridge Co. v. Dakota County, 260 
U. 8. 441, 67 Law Ed. 340: Sunday Lake Iron Co. v. 
Township of Wakefield, 247 U. S. 350, 62 Law Ed. 
1154; City of Tampa v. Palmer, 89 Fla. 514; 105 Sou. 
Rep. 115. 

Uniformity and equality of rate and just valuation 
are required. Unlawful discrimination is forbidden. 
Where illegal discrimination is practiced, it is imma- 
terial whether it is effected by a single assessing 
board, or through the action of two independent 
boards or officials. Baker v. Druesedow, 263 U. S. 
137, 68 Law. Ed. 212. The assessment is by the 
State. It is an exertion of sovereign power. That 
two or more administrative agencies may be employed, 
is merely incidental. Unlawful discrimination by 
one taxing official or board can not be justified or 
excused on the ground that it was not informed of the 
action of other taxing officials. But in this case the 
bill alleges and the demurrer admits that the defend- 
ant did know of the lower valuation of like property 
by local tax assessing officers. : 

It is also well settled that a tax payer, although 
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assessed on a basis of not more than full value, may 
be unlawfully discriminated against by under valua- 
tion of property of the same class of other tax payers. 
Southern Ry. Co. v. Watts, 260 U .S. 519, 67 Law. Ed. 
375. And this may be true, although the discrimina- 
tion is effected through the action of different taxing 
officials. Greene v. Louisville & I. R. Co., 244 U. 8S. 
499, 61 Law. Ed. 1280. 

But it is contended here that because the bill does 
not disclose the basis of the assessment of complain- 
ants’ property, other than their personal property, it 
cannot be determined on this record that there is any 
discrimination against them, non constat other proper- 
ty of complainants may be under valued, and, if tak- 
ing their property as a whole, there is no over valua- 
tion, then there is no discrimination against which 
equity will relieve, because there is no injury. The 
case of Baker v. Druesedow, supra, is cited to sustain 
this contention. In that case the Supreme Court of 
the United States followed a decision of’ the Texas 
supreme court, holding there was no discrimination, 
against which equitable relief would be granted, if, 
taking the tax on tangible and the tax on intangible 
property together, the tax payer is not called upon to 
pay on the average, on a higher percentage of the 
actual value than are other persons and property. 

There two assessing agencies of the State, one a 
local and the other a State board, were considering 
contemporaneously the question of the assessment of 
the two classes of property of a railroad company. In 
the case here the bill alleges, and the demurrer admits, 
that the complainants have paid to the proper State 
authorities all other taxes due and payable by them 
for the year 1927. Therefore, the argument is not ap- 
plicable. The good faith and validity of the actions of 
the assessing officers are presumed. The burden of 
proof is upon him who assails such action. Camp 
Phosphate Co. v. Allen, supra; City of Tampa v. 
Palmer, 89 Fla. 514, 105 South. Rep. 115; Folsom v. 
Bank of Greenwood, Fla. , 120 South. Rep. 
317. When it is admitted, as the demurrer to the bill 
admits, that complainants have paid all other taxes 
due by them for the year 1927, it must be presumed 
that the assessment of other property was upon a 
proper basis, else payment would not have been ac- 
cepted by the officers whose duty it was to receive it 
on behalf of the State. The presumption is sufficient 
to overcome the rule construing a pleading most 
strongly against the pleader. It is a specific legal 


presumption against a general rule of construction of 
pleading. Furthermore, it can not consistently be 
admitted by demurrer to the bill that complainants 
have paid ail other taxes due by them for the year 
1927, and at the same time urged that their property 
may not have been assessed on a proper basis. 

If the allegations of the bill are proved, complain- 


ants may be awarded some relief. So, in so far as the 
erder overruled the demurrer, it was not error. 

Injunction is a proper remedy in a case of this 
kind. The rule is, that where an intentional, unjust 
discrimination is shown in the assessment of taxes, 
the collection of the tax may be enjoined. Cooey v. 
Johnson, Fla. . 117 South. Rep. 111; Camp 
Phosphate Co. v. Allen, supra. And injunctive relief 
may be available as a remedy against such discrim- 
ination, even though the bill contains no allegation of 
“protest against valuation of property at the time the 
assessment complained of was under consideration,” 
by complainants, as is assigned as one of the grounds 
of demurrer to the bill in this case. 

In Graham v. City of West Tampa, 71 Fla. 605, 71 
South. Rep. 926, the court said: ‘‘Where the essential 
requirements of the law are not observed in making 
valuations of property for assessment, and the valua- 
tions as made are shown by admissions or proofs to be 
clearly excessive, unjust and unequal, appropriate re- 
lief may be had in equity, even though the proceedings 
authorized by law for seeking relief from adminis- 
trative officers were not utilized, where the case made 
shows a flagrant violation of or omission to follow the 
mandatory requirements of the law in valuing proper- 
ty for taxation.” 

We have seen that the good faith and validity of 
the actions of taxing officers will be presumed. This 
rule is applicable here to the actions of the defendant 
challenged in this suit. It is also well settled that 
where equity may properly be invoked to restrain the 
collection of taxes on the ground of the invalidity of 
the assessment, the complainant must make a complete 
case for equitable relief by excluding every reasonable 
hypothesis of a legal assessment against him. Roberts 
vs. American National Bank, Fla. , 115 South. 
Rep. 261. The law contemplates that assessing offi- 
cers shall make just, fair and impartial valuations of 
property for assessment purposes. And their valua- 
tions, when made in the manner provided by law and 
with practical regard to existing conditions and cir- 
cumstances of character, locality, use and other mat- 
ters that may affect values, will in general not be dis- 
turbed by the courts, unless it appears that by inten- 
tional, unjust discrimination, or by systematic, arbi- 
trary action, there results manifest and gross inequal- 
ity or injustice in fixing values, abstractly or relative- 
ly, showing an abuse of authority to determine values 
for assessment purposes. German-American Lbr. Co. 
v. Barbee, 59 Fla. 498, 52 South. Rep. 292; Camp 
Phosphate Co. v. Allen, supra; City of Tampa v. Pal- 
mer, supra; Chicago Great Western R. R. Co. v. Ken- 
dall, 266 U. S. 94, 69 Law Ed. 183. The duty to bear 
a just share of taxation, justice to other tax payers, 
and the requirements of government, would make it 
inequitable to give relief from all taxation because 
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there may be some inequality in assessment valua- 
tions. 

But this case, upon application for a temporary in- 
junction, was presented to the chancellor on a sworn 
bill of complaint. There was no answer for defendant 
denying the allegations of the bill or any of them. 
Nor were they otherwise controverted, except infer- 
entially by affidavits of county assessing officers and 
others showing the basis of assesment of personal 
property made by such officers. There were filed a 
number of affidavits, on behalf both of complainants 
and defendant. Upon consideration of the affidavits 
in evidence the chancellor found that an assessment 
of complainants’ property on a basis of 26.80 per cent 
of its value would place their assessments on a parity 
with other similar property. This was a finding of 
fact. At the argument it was stated that the chancel- 
lor reached this conclusion by taking into considera- 
tion, first, affidavits filed on behalf of complainants; 
second, where complainants had no affidavits, then 
those filed by defendant; and third, where neither 
filed affidavits, a presumption that the county assess- 
ment was on a basis of fifty per cent of actual value. 
If taxable personal property, other than property the 
value of which is fixed for the purpose of taxation by 
the Railway Assessing Board, is assessed upon a basis 
of 26.80 per cent, and complainants’ property is as- 
sessed upon a basis of fifty per cent, as the bill al- 
leges, then the assessment of complainants’ property 
was excessive. The bill alleges that the lower valua- 
tion of other property of the same class by assessing 
officials is systematic, habitual and intentional; that 
it is not the result of inadvertence, oversight, honest 
mistake, or judgment, or lack of knowledge of values, 
all of which was known to the Railway Assessing 
Board. This brings the case, under the authorities 
cited, within the rule by the terms of which equitabie 
relief may be available. 


Therefore, considering as true all the allegations 
of the bill which the demurrer admits and upon the 
showing made it can not be said the court erred in 
granting the temporary injunction. 


But complainants assign as errors the conditions 
of the restraining order. They admit the tax to be 
legal, computed upon an assessment based on twenty 
per cent of the value of their property. The chancel- 
lor considered the evidence submitted and found the 
tax to be legal, computed on 26.80 per cent of the value 
of their property. And having so found, so condition- 
ed the order that taxes on that basis should be paid 
into the registry of the court before the injunction 
should become effective. This was not such an im- 
provident exercise of judicial discretion as to render 
the order erroneous. Meccano Ltd. v. Wannamaker, 
253 U. S. 186. On the contrary, such jurisdiction is 


expressly conferred by a statute. Chap. 8586, Acts 
1921; Sec. 1038, 1039, 1040, Comp. Gen. Laws. 

The condition of the order requiring assent of com- 
plainants to distribution by defendants of amounts 
tendered with the bill. in accordance with further de- 
cree of the chancellor, was superseded by this court, 
and such amounts have been distributed by the de- 
fendant. 

No errors have been made to appear, either on the 
appeal or cross-appeal. So the order appealed from 
will be affirmed. 

Affirmed. 

TERRELL, CJ.. and WHITFIELD, ELLIS, 
STRUM and BROWN, JJ., concur. 

Opinion filed August 1, 1929. 

An appeal from the Circuit Court for Leon County, 
E. C. Love, Judge. 

W. E. Kay, Doggett & Doggett, Carter & Yonge, 
W. J. Oven, Robert H. Anderson and Russell L. Frink, 
for Appellants; 

Fred H. Davis, Attorney General and H. E. Carter, 
Assistant Attorney General, for Appellee. 


A. H. WALDIN, P. B. WALDIN, 
JOHANNA MARKAM, joined by 

her husband, JOSEPH J. MARKHAM, 
GERTRUDE STEINGRABER, joined by 
her husband, WM. C. STEINGRABER, 


Appellants, 
v. DADE COUNTY. 
NELLIE B. WALDIN, a feme sole, 
Appellee. 


BROWN, J. 

This was a bill brought by the heirs of Bernard A. 
Waldin against his widow for the allotment of dower 
to such widow and partition of the property, which it 
is alleged constituted the homestead property of the 
deceased, among the heirs. The bill alleged that at 
the time of his death said Bernard A. Waldin was the 
owner of certain homestead property, consisting of a 
twenty acre tract upon which his residence was lo- 
cated and a ten acre tract cornering thereon and used 
in connection therewith, and it is alleged that the en- 
tire thirty acres was used together and constituted 
the homestead of the deceased. The bill further al- 
leged that the deceased left a will which, after be- 
queathing certain legacies of $500.00 to each of his 
four children, devised and bequeathed the remainder 
of his estate, both real and personal to his wife, whom 
he named as executrix. That the widow did not elect 
to take a child’s part; that she had retained posses- 
sion of the entire homestead property, and that, al- 
though under the law such homestead property was 
not subject to testamentary disposition, the widow re- 
tained possession and claimed title to the same under . 
the will. The bill prayed that the described property - 


be decreed to have constituted the homestead of the 
deceased and to have descended to his legal heirs un- 
affected by the terms of the will; that the court set 
aside and award the defendant widow her dower in- 
terest in said property, and that after setting aside 
said dower interest, that the court ascertain and ad- 
judicate the rights and interests of the complainants 
and decree that partition be made in accordance with 
the respective interest of the parties as provided by 
the statutes of the state and the practice and proced- 
ure of the court. 

The defendant demurred to the bill upon the 
grounds that the bill showed that dower had not been 
assigned to the widow, and that therefore bill for par- 
tition would not lie; that the bill showed that the de- 
fendant had retained full possession of the dweiling 
house; and that the complainants having taken certain 
property under the will were estopped from denying 
its validity; also that the bill was multifarious. The 
chancellor sustained the demurrer and dismissed the 
bill. 

The mere fact that the complainants may have ac- 
cepted certain legacies provided for them under the 
will could not give any validity to the will in so far as 
the same attempted to dispose of homestead property ; 
nor would the acceptance of such legacies estop the 
complainants from claiming their clear legal rights 
in such homestead property. Nor is the widow de- 
prived of dower in the homestead property because 
she did not dissent to the will, as such will was void 
as to the homestead. Art. X, section 4, const. 1885; 
Section 5484 Comp. Gen. Laws; Palmer v. Palmer, 47 
Fla., 200, 35 So. 983. And she had the right to retain 
possession of the dwelling, outhouses, etc., until her 
dower is assigned to her. See section 5497 Comp. 
Gen. Laws. 

No good reason appears why the heirs at law may 
not in this action proceed for the assignment of the 
widow’s dower in the homestead property of the de- 
ceased husband and father, and the partition of the 
remainder of the property among the complainant 
heirs. The mere fact that the widow claims that the 
will was effective to vest in her title to the homestead 
property of her deceased husband is no bar to such 
proceedings. The right and duty of the heir or heirs 
to have dower set apart to the widow in that part of 
the estate which is subject to dower is ancient and 
well settled and cannot be made ineffective merely 
because the widow sets up some unfounded claim to 
the entire property. See Brockaw v. McDougald, 20 
Fla. 212; Godwin v. King, 31 Fla., 525, 13 So., 108; 
Henderson v. Chaires, 6 So., 164, 25 Fla., 26-37. 

If the existence of such a claim would bar statu- 
tory proceedings for the allotment of dower, which we 
do not decide, certainly such a claim by the widow 
would not constitute any good reason why proceedings 
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might not be brought in equity for the assignment of 
her dower and the adjudication of the validity vel non 
of her claim to the property under the will as a mat- 
ter incidental to the relief prayed. The jurisdiction 
of equity to assign dower is well settled. That assign- 
ment of dower to the widow and partition of the re- 
mainder between the heirs may be had in one and the 
same equity proceeding, was decided by this court in 
the case of Moore v. Price, handed down during the 
present term. That the rights of all the parties, in 
the respects mentioned, pertaining to that portion of 
the real property of the decedent which descended to 
the heirs, subject to dower, are attempted to be ad- 
judicated in one suit, does not render the bill multi- 
farious. All the parties are interested in the same 
property. The widow, until her dower is admeasured, 
has an undivided one-third interest for life with right 
of possession of the dwelling pending assignment of 
dower, while the heirs each own an undivided interest 
in the fee subject to the widow’s said dower and quar- 
antine rights. 

We assume from the allegations of the bill that it 
will be found practicable in this case to assign to the 
widow, out of the property described in the bill, or in 
so much thereof as the court may determine to have 
constituted the homestead of her deceased husband, 
her dower by metes and bounds. Dower should of 
course be assigned in specie, by metes and bounds, 
whenever. it is practically possible to do so. See sec- 
tions 5498, 5502 Comp. Gen. Laws; also Moore v. 
Price, supra. 

The court may very properly, in such a case as is 
made by this bill, assign and set apart to the widow 
her dower interest in the property and charge the 
entire cost of the partition proceedings against the 
heirs at law, who would thereby acquire benefits as 
to the remainder of the property. In the case of Moore 
v. Price, supra, it was held that partition could not, 
as a general rule, be had, for the reasons pointed out 
in the opinion in the case, until the widow’s dower had 
been assigned, and that such assignment must be had 
either prior to the filing of the suit for partition, or in 
the partition suit itself, as a condition precedent to the 
right of partition among the heirs. 

In so far as the defendant widow is G¢oncerned, 
only one remedy is sought by the bill, the assignment 
of her dower in the property. As to the complainants, 
they seek, after the dower is assigned, to divide among 
themselves, by means of an equitable procedure clearly 
defined by statute, that portion of the property re- 
maining after the widow’s dower has been curved out. 
The complainants clearly recognize the legal right of 
the widow in the property, and simply seek to have 
them determined and set apart to her and the remain- 
der divided between themselves. We see no reason 
why this cannot be done in one suit without rendering 
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the bill multifarious. 
v. Price, supra. 

We conclude therefore that the court below erred 
in sustaining the démurrer and dismissing the bill. 
This necessitates a reversal of the order and decree 
appealed from. 

Reversed. 

TERRELL, CJ., and ELLIS, J., concur. 

WHITFIELD, PJ., and STRUM and BUFORD, 
JJ., concur in the opinion and judgment, 

Opinion filed July 31, 19zy. 

An appeal from the Circuit Court for Dade Coun- 
ty, W. L. Freeland, Judge. 

Mitchell D. Price, for Aoadlinane: 

R. F. Burdine, for Appellee. 


See authorities cited in Moore 


THE OSCEOLA FERTILIZER COMPANY, 
a corporation, 


Appellant, 
v. HARDEE COUNTY. 
J. L. SAULS. 
Appellee. 
BUFORD, J. 


In this case J. L. Sauls, residing on a citrus grove, 
which he maintains as his homestead in Hardee Coun- 
ty, was a judgment debtor of the appellant. The ap- 
pellant secured levy of execution on the lands _—— 
Sauls resided. 

The lands were advertised for sale under execution 
and Sauls filed bill to enjoin the sale claiming the 
land as his homestead. 

The family of Sauls had consisted of a wife and 
three children, two of which had married and taken 
up their permanent abode elsewhere. The wife had 
procured a divorce and by order of the court had also 
been awarded the custody of the third child, a minor. 

It is contended that Sauls is not the head of a fam- 
ily and, therefore, is not entitled to the homestead ex- 
emption. 

Can it be said taht Sauls is not liable for the neces- 
sities of life for his minor child, though the custody 
of such child has been awarded to the mother? The 
homestead exemption is for the benefit of the head 
of a family that such head of the family may not be 
deprived of the means of supplying the necessities of 
life to those who are because of the standing in the 
relation of wife or children dependent upon such head 
of the family for support. 

In this case the minor child is absent from the 
father’s roof tree by order of the court, but she and 
society have the right to demand that he provide her 
with the necessities of life and such comforts as her 
station in life warrant, and the court may take judi- 
cial knowledge of the fact that the same authority 
which has removed the child temporarily from the 
physical control of the father, may, by the simple 


process of signing a short order, return her to his roof 
tree at any time. In Redfern v. Redfern, 30 Ill. 509, 
it was held, “A husband liable for the support of his 
children does not lose his homestead in his land by 
reason of the divorce.” In Johns et al, v. Bowden 
et al, 68 Fla. 32. 66 So. 155 the Court say: 

“To constitute a “head of a family” there 
must be at least two persons who live together in 
the relation of one family, and one of them must 
be “the head” of that “family”. When the natural 
relation of husband and wife or parent and child, 
or that of being in loco parentis, does not exist, 
the relation should be one in which an established 
and continuing personal authority, responsibility 
and obligation actually rests upon one as “the 
head of a family” for the welfare of the others 
who in law should or in fact do recognize and ob- 
serve a family relation to the one as “the head of 
a family.” 

In Jetton Lumber Co. v. Hall, 67 Fla. 61, 64 So. 440, 
this Court say: 

“We have several times had occasion to refer 
to and construe this section of the constitution. 
See Milton v. Milton, 63 Fla. 533. 58 South. Rep. 
718, wherein we held: “Organic and statutory 
provisions relating to homestead exemptions 
should be liberally construed in the interest of the 
family home. But the law should not be so ap- 
plied as to make it an instrument of fraud or im- 
position upon creditors.” We fully approve of 
this holding, which is in line with prior decisions. 
We have also held that “who is the head of a fam- 
ily, within the meaning of Section 1, Article X. 
of the Constitution, exempting homesteads from 
forced sale, must be ascertained from the facts 
of each case”. DeCottes v. Clarkson, 43 Fla. 29 
South. Rep. 442. See also Caro v. Caro, 45 Fla. 
203, 34 South. Rep. 309.” 

In Spear and Goodnight v. Sykes, 102 Tex. 451, 119 
Sou. West. 86, the Court held: 

“Though a man be divorced from his wife and 
she entrusted by the decree with the custody of 
the children and possession of the home, his 
status as the head of a family is not lost nor his 
obligations to his children terminated, and hia 
right to a homestead remains. (P. 454). 

In Roberts v. Moody, 30 Nev. 683, 27 Amer. St. Rep. 


426, the Court held: 


“Where husband and wife are divorced, and 
the custody of their minor children is given to her, 
but he continues to furnish means for the sup- 
port of such children, he is the head of a family, 
and entitled to the benefit of the exemption laws.” 

In Hall v. Fields, a Texas case reported in 17 S. W. 
82, the Court say: 
“A divorced husband living upon land occu- 
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pied and used by him as a homestead at the time 
of the divorce, and set apart to him in the di- 
vision of the property between himself and his 
wife when the marriage was dissolved, may claim 
its exemption from forced sale as the head of a 
family, although the children do not reside with 
him, and no matter whose fault occasioned the 
divorce.” 

This Court has held by inference in the case of 
Johns et al v. Bowden et al swpra in effect that the 
father of a minor child situated as is the appellee here 
could not dispose of the property involved by last will 
and testament. In this regard the Court say: 

“While ‘the exemptions’ impressed by law 
upon ‘a homestead,’ ‘shall inure to the widow and 
heirs of the party entitled to such exemptions,’ 
the homestead property may be alienated by deed 
or mortgage, and may be disposed of by last will 
and testament, if there be no widow or child of 
‘the holder’ of the homestead.” 

And so it is that the order of the court overruling 
the demurrer interposed to the bill of complaint should 
be affirmed and it is so ordered. 

Affirmed. 

WHITFIELD, PJ., and STRUM, J., concur. 

TERRELL, CJ., and ELLIS and BROWN, JJ.. 
concur in the opinion and judgment. 

Opinion filed July 31, 1929. 

An appeal from the Circuit Court for Hardee 
County, W. J. Barker, Judge. 

Latimer C. Farr and Leitner & Leitner, for Ap- 
pellant; 

W. W. Whitehurst, for Appellee. 

WHITFIELD, P.J. (concurring). 

The question presented is whether the compiain- 
ant is “the head of a family,” within the meaning of 
the homestead exemption article of the constitution. 
It appears that for a long period prior to the time 
when the judgment was obtained, husband, wife and 
children had lived on the country place as the family 
home, but when the judgment was rendered the fam- 
ily were residing in a nearby town so the children 
could attend school, the husband at all times attend- 
ing the home place to support the family therefrom; 
while the family were residing in town and the hus- 
band on the country place, two children married and 
moved away; husband and wife were divorced and the 
minor child was awarded to the custody of the mother. 
It is alleged that the father has continuously resided 
on the home place and that “he has continuously sup- 
ported his said family therefrom * and is supporting 
his said wife and child at the time of the filing of this 
bill of complaint.” Whatever may be the father’s duty 
by order of court or otherwise to contribute to the 
support of the divorced wife, it is the father’s duty to 
support the minor child and as to such minor child he 


is still the head of the family; and the award of the 
custody of the minor child to the custody of the mother 
does not change the relation of the father to his child 
even if he be not at any time awarded its custody. Un- 
der the circumstances of this case the father remains 
the head of the family of which the minor child is a 
member, even though for its welfare it is now in the 
custody of its divorced mother. The father’s obliga- 
tions to the child continue and the family home may 
be preserved for the father and minor child. The ab- 
sence of the minor child from the father’s home is 
decreed by law for her welfare and is not from her 
intent to sever the family relation to her father. 

This holding is not regarded as being in conflict 
with the decisions on the facts in Herrin v. Brown, 44 
Fla. 782, 33 So. 522, 103 Am. St. Rep. 182; Johns v. 
Bowden, 68 Fla. 32, 66 So. 155; and Murphy v. Far- 
quhar, 39 Fla. 350. 22 So. 681. and other Florida cases. 


TERRELL, CJ.. and ELLIS and STRUM, JJ., 
concur. 


ANNIE SCHAS and M. S. SCHAS. 
her husband, ELLAS INVESTMENT 
COMPANY, a corporation, JAMES 
DEMOS, I. GOLDSTEIN. MARGARET 
S. BLOUNT, and J. HENRY BLOUNT. 
her husband. 


Appellants. 
Vv. DUVAL COUNTY. 
MARION B. SPENCER, a widow. 
Appellee. 


BUFORD, J. 

In this case Marion B. Spencer filed bill to fore- 
close mortgage made and executed by Annie Schas and 
her husband. The suit was against the makers of the 
mortgage and also Ellas Investment Company, Mar- 
garet S. and J. Henry Blount, I. Gholstein and James 
Demos. The mortgage was given to secure the pay- 
ment of a certain principal note together with certain 
interest coupon notes. The interest coupon notes were 
made payable “At any bank, Jacksonville, Florida’. 
On the 20th day of July 1926, and prior thereto, 
James Demos was the fee simple owner of the proper- 
ty embraced in the mortgage and was primarily liable 
for the payment of the debt secured by the mortgage 
together with the interest thereon in accordance with 
the interest coupon notes. An agreement had been 
concluded between Demos and Marion B. Spencer that 
the interest coupon notes should be payable at the At- 
lantic National Bank, Jacksonville, Florida. Three of 
the notes had become due and were paid at The At- 
lantic National Bank. 

On the 20th of July, the date when interest coupon 
note No. 4 was due, Demos, by his agent, Luderback, 
appeared at Atlantic National Bank during banking 
hours and then and there offered to pay: and was 
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ready, willing and able to pay the interest coupon note 
No. 4 in the sum of $87.50. But at that time the note 
was not in the bank and the bank was not authorized 
to receive payment for the note. It was neither the 
fault of the bank nor of Demos, nor any of the de- 
fendants, that the note was not then paid. 

Later during the same day, or the next day, the 
proof does not show conclusively which, the note was 
transmitted to the bank. but there is no proof that 
Demos or any of the defendants received any notice 
or had any notice that the note had been placed in the 
bank for payment. The note remained at the bank 
for several days and was withdrawn by the attorney 
for Mrs. Spencer. On the 17th day of August Demos 
mailed a check in payment for the note to the attorney 
for Mrs. Spencer. On the 20th day of August the at- 
torney returned Demos’ check with a letter in which 
amongst other things he said: 

“This check can not be accepted for the reason 
that it is not legal tender and also for the reason 
that the same reached me thirty days after the 
same was due. By the terms of the said mort- 
gage only ten days after it was due was allowed 
before a default.” 

On the same day a bill was filed to foreclose the 
mortgage. The right to foreclose was based upon a 
default in the payment of interest coupon Note No. 4 
and thereby the acceleration of the maturity of the 
entire debt. 

It is contended by counsel for appellant and ad- 
mitted by counsel for appellee that the provision in the 
note making it payable at any bank in Jacksonville. 
Florida, together with the further agreement petween 
the parties that the notes should be payable at The At- 
lantic National Bank, which agreement had been rati- 
fied and confirmed by The Atlantic National Bank. 
having been used by both parties to the agreement for 
this purpose, brings the matter within the purview of 
Sec. 6832 C. G. L. of Florida 1927, which is as follows: 

“Presentment for payment is not necessary in 
order to charge the person primarily liable on 
the instrument; but if the instrument is, by its 
terms, payable at a special place, and he is able 
and willing to pay it there at maturity, such abil- 
ity and willingness are equivalent to a tender of 
payment upon his part. But except as herein 
otherwise provided, presentment for payment is 


necessary in order to charge the drawer and en-— 


dorsers.” 

Whether or not this contention is a correct con- 
struction of the statute if attempted to be affirmed in 
a law court is not needful to be here determined, but 
it is the proper construction to be applied in the in- 
stant case. which comes under the benevolent rules of 
the Chancery Court. 


There is no question but that Demos, through his 
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agent, appeared at the bank of the 20th of July, the 
date when the note was due, during banking hours, 
for the purpose of paying the note, and that he was 
then and there ready, willing and able to pay the note 
and would have paid the same if it had been in the 
bank. This being true, under the equitable construc- 
tion of the statute and under the facts in the case, 
such action on the part of Demos, through his agent, 
was equivalent to a tender of payment on his part, 
and it was not necessary for him to renew that tender 
of payment again that day, but it became, in equity 
and good conscience, the duty of the bank acting for 
both parties as well as the duty of the holder of the 
note, after Demos had acquired the position of one 
who had made a tender of payment, to give Demos 
reasonable notice of the whereabouts of the note, be- 
fore such holder was in a position to declare a default. 
There is no evidence that any notice was given and as 
the bank, acting as agent for both parties, had assured 
Demos that he, or his agent, would be notified when 
the note was delivered to the bank, in the event of 
such delivery, Demos had an equitable right to rely on 
that assurance from the bank as the agent of the 
holder of the note. 

The acceleration clause in the mortgage provided 
that it could be executed at the option of the mortgagee. 
The option to exercise the acceleration clause in the 
mortgage was not exercised until after Demos had 
transmitted a check for the full amount of the coupon 
note to the attorney of Mrs. Spencer, who then held 
and had control of the note for her and while it may 
be that in a court of law a suit could have been main- 
tained to enforce the immediate payment of the entire 
obligation by reason of the alleged default, we think 
such a case is presented here as would warrant a 
court of chancery, being a court of conscience, in hold- 
ing that no such a default had occurred under all the 
facts in this case as to warrant a decree of foreclosure, 
and therefore the decree of the Chancellor should be 
reversed and it is so ordered. 

Reversed. 

TERRELL, C.J. 
BROWN, JJ., concur. 

WHITFIELD, J., disqualified. 

Opinion filed July 31, 1929. 

An appeal from the Circuit Court for Duval Coun- 
ty, Daniel A. Simmons, Judge. 

Herbert L. Anderson, for Appellants; 

Lee M. Booth and Gordon McCauley for Appellee. 


and ELLIS, STRUM and 


DOLORES PRICE MOORE and ARTHUR 
MOORE, her husband, 
Appellants, 


v. DUVAL COUNTY. 


ALBERT PRICE and MABEL PRICE, 
each minors, by MARIE PRICE, : 
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their mother and next friend, 
_ Appellees. 
BROWN, J. 

Alfred W. Price, a thrifty colored man, died in 
Duval County in November 1918, leaving an estate 
appraised at $55,000.00. He left surviving him his 
widow, Dolores Price, who subsequently married Ar- 
thur Moore, his adult son, Alfred W. Price, Jr., and 
the two minor complainants, Albert Price and Mabel 
Price, his grandchildren, the children of his deceased 
son, Curtis Price, who had died intestate before his 
father. 

For several years before his death, Alfred W. Price 
had lived in a small two storied dwelling house on the 
North East corner of Julia and Carolina Streets, Jack- 
sonville, Florida, located upon the South half of Lot 
one (1), Block one hundred and eleven (111), Hart’s 
Map of Jacksonville. This lot was 5214 feet wide and 
105 feet deep. There was also located on the lot im- 
mediately North of Price’s homestead, a small one 
story dwelling which he had been renting out to ten- 
ants. Both of these buildings faced on Julia Street 
and stood about three feet apart. At the rear of said 
lot there were several sheds and outbuildings that 
were used by the deceased as a part of his homestead 
premises. This lot was appraised at $5,000.00. 

Alfred W. Price left a will in which he bequeathed 
one hundred dollars to Alfred W. Price, Jr., and de- 
vised and bequeathed to his wife, Dolores Price, all the 
rest and residue of his property of every kind in fee 
simple. The will appointed David H. Doig as executor 
without bond and was duly probated. 

The widow made no election to take a child’s part 
in lieu of dower within one year after the probating 
of the will or granting of letters of administration: 
nor did she, for obvious reasons, dissent to the will. 
The will not being operative upon the property which 
had constituted the homestead of Alfred W. Price 
during his life, the widow at his death became entitled 
to dower therein, and she took all the remainder of 
the property left by the deceased in fee simple under 
the will. 

Some five years later the complainants, being the 
minor grandchildren above referred to, by Marie 
Price their mother and next friend, filed this biil for 
partition against the widow, Dolores Price Moore, and 
her husband, and Alfred W. Price, Jr., and Nettie 
Price, his wife. It being made to appear during the 
course of the proceeding that Alfred W. Price, Jr., and 
his wife had by warranty deed conveyed all their 
right, title and interest in and to the property in- 
volved in this suit to the defendant Dolores Price 
Moore, in 1922, the bill of complaint was dismissed 
as to them upon motion of the complainants. 

The bill in this case, in addition to the facts above 
mentioned alleged that said widow, having made no 


election to take dower or a child’s part, took under 
the will, and that the homestead premises descended 
as follows: To Dolores Price Moore, the widow, an 
undivided one third interest for life, to Alfred W. 
Price, Jr., an undivided one half interest, subject to 
the widow’s life estate, and to the complainants, each 
an undivided one fourth interest subject to the widow’s 
said life estate. The bill further alleged that the four 
persons mentioned were seized in fee and possessed of 
the homestead portion of said premises as tenants in 
common and that no other person had any interest in 
said property. That the complainants had frequently 
appealed to the defendants to make an equitable di- 
vision or partition of the homestead portion of said 
premises or that they join in selling the property and 
dividing the proceeds thereof, which request was re- 
fused. That the said Dolores Price Moore had con- 
tinuously lived upon and kept the said portion of said 
premises since the death of said Alfred W. Price and 
paid no rent or compensation to the complainants, and 
refused so to do. 

The bill did not expressly allege that the widow 
had any dower interest, and did not pray that her 
dower be allotted or assigned; nor did it allege that 
the character of the property was such that a meas- 
urement of dower in specie was impracticable. The 
bill merely alleged that the widow had “an undivided 
one-third interest for life’ in said homestead property. 
The bill prayed that the court determine the boun- 
daries and description of the homestead portion of 
said lot and adjudicate the right and interest of the 
parties therein, and that commissioners be appointed 
to make division of said premises among the parties, 
or in case division could not be made without mani- 
fest prejudice to the owners, that the same be sold 
under directions of the court and the proceeds of the 
sale divided among the owners thereof according to 
their several rights and interests therein. That the 
court take such steps as may be necessary to ascer- 
tain and determine the value of the share or interest 
in the homestead premises of said widow and that the 
court set aside such portion of the proceeds of the 
sale as would pay for and extinguish her life estate 
so ascertained. That the court also ascertain the 
amount due the complainants as reasonable rent for 
the use of their portion of the homestead property by 
the defendants from the death of Alfred W. Price to 
the date of said partition, and that said sum be paid 
to them out of the amount awarded to said widow. 
They also prayed that the will of Alfred W. Price, in 
so far as the same affected the homestead of said 
premises be decreed to be null and void and a cloud 
upon the titie of the complainants and their tenants 
in common, and that said cloud be cancelled. The de- 
fendant, Dolores Price Moore, filed an answer admit- 
ting most of the facts alleged in the bill, but alleging 
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that the said property was occupied by her as a home- 
stead and that justice did not require that a division 
or partition of such homestead should be made or 
that any one other than herself should be admitted to 
the occupancy and enjoyment thereof. That upon the 
death of Alfred W. Price. the defendant required a 
widow’s right of homestead in the premises described 
in the bill, including the right to occupy the dwelling 
house in which her husband had been accustomed 
most generally to dwell next before his death together 
with outhouses, etc., and that subsequently to the 
death of said Alfred W. Price, his son, Alfred W. 
Price, Jr., had conveyed to the defendant all of his 
interest in the property. That the defendant admit- 
ted that she had at all times denied the right of the 
complainants to a partition of the property, and that 
she still denied such right. 

There was evidence in the case tending to show 
the exact boundaries and description of the homestead 
portion of the property, the rental value of the prop- 
erty, that it was impracticable to equitably partition 
this homestead property among the parties to the 
suit without a sale of the same, and the widow’s one- 
third interest for life was arrived at by proving the 
rental value of her one-third interest for the period 
of her life expectancy and reducing the same to its 
present value in money. The evidence showed that 
the mother of the two minor complainants had been 
supporting herself and them on her wages of $6.00 
per week as a domestic servant, half of which went 
for rent. 

The master appointed by the court found that the 
rental value of the homestead property since the 
death of Albert W. Price had been $40.00 per month: 
that the age of Dolores Price Moore was seventy-four, 
and her life expectancy 6.68 years; that the present 
value of an income of one dollar ($1.00) per year for 
6.68 years at 8% is $5.0284, and on this basis he found 
the present value of the one-third interest of Dolores 
Price Moore in the rental value of said property to be 
$804.54. 

The three commissioners appointed by the court to 
ascertain and report the exact boundaries and de- 
scription of the dwelling house and curtilege occupied 
by Alfred W. Price at the time of his death, reported 
that the same constituted the South 31.8 feet of the 
lot above described; hence in area a parcel 31.8x105 
ft., thus eliminating the small cottage adjoining, which 
had been rented out by the deceased. 

The court overruled the exceptions of the defend- 
ant to the Master’s report, found that the complainants 
were entitled to the relief prayed for, adjudicated the 
value of the dower interest of the widow to be $804.54, 
ascertained the interest of the several parties and the 
exact boundaries of the homestead property, deter- 
mined that the same could not be partitioned among 


the parties interested without great prejudice to the 
rights of the owners and without a sale of the same 
for that purpose, and ordered that the property be 
sold after due notice, etc., in order to carry out the 
purposes of the decree. The court did not in this case 
appoint commissioners to allot and set apart dower 
to the widow by metes and bounds, if practicable to 
do so; nor did the court expressly adjudicate that 
dower could not be allotted to the widow in specie; 
but the court did find, from the evidence submitted, 
that the property could not be partitioned among the 
several parties, whose interests had been ascertained, 
including the widow and her dower interest, without 
a sale, and ordered a sale of the property. From this 
decree, the defendants appealed. 

Appellants contend that the decree in this case is 
contrary to section 4 of Article X of the constitution 
in that it attempts to alienate ‘the homestead” with- 
out the consent of the widow. Whose homestead? 
Not Alfred W. Price’s, for he had long since departed 
this life. Not his widow’s, for she did not own it; her 
only rights therein were dower and quarantine rights, 
and, in this case, the undivided half interest in the 
fee which she had bought from one of the heirs. The 
property was the homestead of Alfred W. Price dur- 
ing his life, but at his death it ceased to be a home- 
stead. True, the exemption of Price’s homestead from 
the claims of creditors, which section 1 of Article X 
of the constitution provided during his life, insured 
to his widow and heirs, but the property descended to 
his heirs at law,—his son Alfred and his two grand 
children, subject of course to the widow’s dower and 
her right to take a child’s part in lieu thereof, and 
also subject to her quarantine right under the statute 
“to retain full possession of the dwelling house in 
which her husband most usually dwelt next before his 
death, together with outhouses, offices or improve- 
ments thereto belonging, free from molestation or rent, 
until she shall have her dower assigned to her.” See 
sections 1 to 4 of Article X of the Constitution; Sec- 
tions 5483, 5484, 5493, 5496, 5497, Comp. Gen. Laws 
of 1927, being sections 3618. 3620, 3629, 3632, 3633, 
Rev. Gen. Stats. of 1920. See also Wilson v. Friden- 
berg, 19 Fla., 461 and 20 Fla., 286; Brokaw v. Mc- 
Dougall 20 Fla., 212: Johns v. Bowden, 68 Fla., 32, 
66 So., 155; Palmer v. Palmer, 47 Fla., 200, 37 So., 
983; Godwin v. King, 31 Fla., 525; 13 So., 108. In the 
case last cited it was held that the constitutional ex- 
emption provisions do not undertake to regulate the 
descent of property, but that it simply exempts a 
certain portion of the estate of a head of a family re- 
siding in this state from forced sale under the process 
of any court for the debts of such head of the family, 
and continues this exemption after his death to his 


widow and heirs; that the respective shares of the - 
widow and heirs are not determined by the homestead | 
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article of the constitution. but are ascertained under 
the law regulating dower and the descent of property 
in force in this State. It was not the intent of Article 
X to perpetuate or compel the occupation of the home- 
stead by the widow and heirs as a hometsead after 
the death of the head of the family whose homestead 
it was during his life, but to take away the power of 
testamentary disposition if there be child or children 
and pass the hometsead on to the widow and heirs 
under the laws of descent and dower, freed from the 
debts of the decedent. Nothing “inures” to them un- 
der such article but the exemption from debts therein 
provided for. There is nothing in the homestead pro- 
visions of the Constitution which would prevent par- 
tition of the homestead property as between the widow 
and heirs after the death of the owner. While it con- 
tinues to be frequently referred to as homestead prop- 
erty, it ceases to be such in fact and in law when the 
owner and head of the family dies. It might, of 
course, have subsequently again become a homestead 
by reason of the acquisition of the same by some other 
person, who was the head of a family, and who occu- 
pied it as a home. But, strictly speaking, in the in- 
terim, it is no longer a homestead. See authorities 
above cited. The widow in this instance continued in 
possession by virtue of her quarantine rights under 
section 5497 Comp. Gen. Laws. 

We cannot accede, however, to the contention of 
appellees that dower could nct be assigned or allotted 
to the widow in this case in the property which had 
constituted the homestead of the decedent merely be- 
cause she did not dissent to the will, but on the con- 
trary accepted its provisions. This, it is contended, 
operated as an acceptance of the provisions of the will 
in lieu of dower. While there was a basis for this 
contention under the constitution of 1868 as construed 
in Wilson v. Fridenburg, supra, this basis was re- 
moved by the constitution of 1885. Under the home- 
stead article embraced in the latter constitution, it is 
well settled that where there is a child or children, any 
will attempting to dispose of the homestead is utterly 
void for any purpose whatsoever in so far as such 
homestead is concerned, and the widow is entitled to 
her right of dower therein. She is not deprived of this 
right by failure to dissent from the will under section 
5493 Comp. Gen. Laws, 3629 R. G. S. Nor is she de- 
prived of such right of dower in the homestead by 
accepting the valid portions of the will made in her 
favor, where the will is not so framed as to devise 
other property to the widow in such a manner as ex- 
pressly to require her to surrender all or some of her 
rights in the homestead, or to render it inequitable or 
inconsistent for her to accept the provisions of the will 
without surrendering such of her rights in the home- 
stead property as may be required to be surrendered 
by the will, which latter questions are not presented 


here. Palmer v. Palmer, supra; Godwin v. King, 
supra; Griffith v. Griffith, 59 Fla., 512, 52 So., 609; 
Johns v. Bowden, supra. Under sections 5484 C. G. L. 
3620 R. G. S., and 5496 C. G. L., 3632 R. G. S., if there 
be a child or children, the privilege is acorded the 
widow of an election to take a child’s part in lieu of 
dower, but if she does not elect to take a child’s part 
within the time prescribed as was the case here, she 
is confined to her right of dower. 

We come now to the consideration of the main 
question involved in this case, which is: Can one or 
more of the heirs of the deceased former owner of real 
property in which the widow holds a dower interest, 
maintain a bill in equity for partition of such property, 
and may the court, in such partition procedings, 
where it appears that over the objection of the widow 
the property cannot be equitably divided in specie 
between the interested parties, decree a sale of the 
property for allotment to the widow of a gross sum in 
lieu of dower out of the proceeds of the sale and the 
division of the remainder of such proceeds among the 
heirs, where the widow has not elected to take a child’s 
part and her dower has never been admeasured or al- 
lotted to her, but she has acquired by deed the undi- 
vided share of one of the heirs? 

Under our statute, a bill for partition may be filed 
“by any one or more of several joint tenants, tenants 
in common, or coparceners, against their co-tenants, 
coparceners or others interested in the lands to be 
divided.” 

If the widow had elected to take a child’s part in 
such homestead property instead of dower, she would 
have become an owner together with the heirs in 
coparcenary, and a bill for partition would be clearly 
available. In such a case, homestead property after 
the death of the head of the family, is subject to parti- 
tion among those entitled thereto the same as other 
property. Donly v. Metropolitan Realty and Invest- 
ment Co., 71 Fla., 644, 72 So., 178. It was said in 
that case, in the opinion by Mr. Justice Whitfield: 
“There is nothing in the constitution indicating a pur- 
pose that homestead property may not be partitioned 
even by judicial process if that be necessary to a com- 
plete enjoyment of the property by those upon whom 
it is cast by the statutes of the State upon the death 
of the owner of the hometsead.” See also Griffith v. 
Griffith, 59 Fla., 512, 52 So., 609. 

But in Serkissian v. Newman, 85 Fla. 388, 96 So., 
378, it was held that a widow who has a dower inter- 
est in real estate of her husband is not a joint tenant, 
tenant in common nor in coparcenary with the chil- 
dren of the deceased, and that partition is not the ap- 
propriate remedy for obtaining an admeasurement or 
allotment of dower to the widow or her assigns. It 
was observed in the opinion, which was by Mr. Jus- 
tice Ellis, that where the widow elects to take a child’s 
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part, she becomes a tenant in coparcenary with the 
children of her husband. It was also said that: ‘Ten- 
ants in common may have partition subject to the 
dower interest very likely, although that point is not 
intended to be definitely settled. Some courts hold 
that property held by joint owners or cotenants con- 
sisting of a life estate and an estate in remainder may 
be partitioned in equity at the suit of the life tenant 
when the property cannot be equitably divided.” Cit- 
ing Fitts v. Craddock, 144 Ala., 437, 39 So., 506, 113 
Am. St. Rep. 53. 

The fundamental principle enunciated in the Ser- 
kissian case is well settled by the weight of authority, 
and it is not our purpose to depart therefrom. The 
widow’s right of dower before assignment is not an 
estate in joint tenancy or co-tenancy, nor in copar- 
cenary, and partition cannot ordinarily be compelled 
either by her or against her until her dower has been 
assigned. Nor is it made the duty of the widow to 
proceed for the assignment or allotment of her dower. 
She may await the action of heirs or personal repre- 
sentatives: 30 Cyc. 180;9 R. C. L., 593; 20 R. G. L., 
748, 749; 47 C. J. 348; Hamby v. Hamby, 165 Ala., 
171, 51 So., 732; Callahan v. Nelson, 128 Ala., 671; 
29 So. 555, 19 C. J. 531, 5382; 21 Am. & Eng. Encyc. 
Law, 1155, 1200, 1202; Serkissian v. Newman, supra. 
There is some conflict of authority as to whether the 
heirs may have partition decreed among themselves, 
subject to the widow’s right of unassigned dower 
therein. 47 C. J., 348; Hamby v. Hamby, supra. As 
to whether the widow’s dower may be assigned to her 
and partition allowed to the heirs in the same pro- 
ceeding, is a question we will presently consider. 

It is said in the books that the object of the ancient 
right of dower was to furnish means and sustenance 
for the wife, and for the nurture and education of the 
younger children after the death of the husband and 
father. The courts have ever been vigilant and astute 
in preserving dower. Lord Bacon said that it was a 
common saying in his day that “the law favored three 
things: life, liberty and dower.” 

Before the husband’s death, the wife has a mere 
inchoate right of dower. This right becomes consum- 
mate upon the death of her husband, and yet, before 
assignment, it is a right which presented somewhat of 
an anomaly in the rules of the common law. It gave 
the widow no seisin in law, no right of entry, no right 
to maintain or defend ejectment, and no right to oc- 
cupy any particular portion of her husband’s estate. 
She had, however, at common law, the right of quar- 
antine, which was also expressly guaranteed in Magna 
Carta; that is, to use the language of the Great Char- 
ter, the right to “remain in her husband’s house forty 
days after his death, within which time her dower 
shall be assigned.” This quarantine right has been 
greatly enlarged by later enactments, as witness our 


own statute on the subject, section 5497 Comp. Gen. 
Laws. 2 Scribner on Dower, 53 et seq. 19 C. J. 530 
et seq.; 9 R. G. Li. 593 et seq. After the widow’s 
dower has been assigned and allotted, that is, after 
the portion of her husband’s estate in which she is to 
enjoy her dower has been legally designated, she is 
entitled to immediate possession thereof; her dower 
rights cease altogether as to the other lands of her 
husband, and as to her dower lands she has the usual 
title and rights, and is subject to the usual burdens, 
incident to anvestate for life. 9 R. G. L., 594; 2 Serib- 
ner on Dower, 771 et seq. 

That equity has concurrent jurisdiction for the as- 
signment of dower is well settled. 4 Pomeroy’s Eq. 
Juris., 4th ed., sections 1381-1383; 9 R. G. L. 608 et 
seq.; 19 C. J. 549, 555; Brokaw v. McDougall, 20 Fla., 
212; Milton v. Milton, 14 Fla., 369; Godwin v. King, 
31 Fla., 525, 13 So. 108; Herbert v. Wren, 7 Cranch, 
370, 3 Law Ed., 274; Sanders v. McMillan, 98 Ala. 
144, 11 So., 751. 

Our statute (Sec. 5493 C. G. L., 3629-R. G. S.,) 
defines the dower right of the widow, the property to 
which it attaches, and evidently contemplates an al- 
lotment in specie whenever practicable, and also hints 
at a difficulty in administration in certain cases 
wherein considerable discretion must be accorded to 
the court to which the application for allotment is 
made in order to avoid injustice to the children or 
heirs. It provides that the widow shall be entitled to 
dower in the following manner, to-wit: 

“One third part of all the lands, tenements 
and hereditaments of which her husband died 
seized and possessed, or had before conveyed 
whereof she had not relinquished her right of 
dower as provided by law, which said third part 
shall be and ensue to her proper use and behoof 
in and during the term of her natural life. In 
which said third part shall be comprehended the 
dwelling house in which her husband shall have 
been accustomed most generally to dwell next be- 
fore his death, together with the offices, out- 
houses, buildings and other improvements there- 
unto belonging or appertaining. If, however, it 
should appear to the judge of the court to which 
application is made that the whole of the said 
dwelling house, outhouses, buildings and other 
improvements thereunto appertaining can not be 
applied to the use of the widow without manifest 
injustice to the children or other heirs, then such 
widow shall be entitled to such part, not less than 
one-third part, as the court may deem reasonable 
and just.” 

And Section 5497 C. G. L., 3633 R. G. S., provides 
for the widow’s quarantine rights, as follows: 


“The widow may retain the full possession of | 


the dwelling house in which ‘her husband most 
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usually dwelt next before his death, together 
with outhouses, offices or improvements thereto 
belonging, free from molestation or rent, until 
she shall have her dower assigned to her.” 

As will be seen from an examination of the stat- 
utes above cited, the widow may retain possession of 
the dwelling and outhouses until dower is assigned to 
her, and she may, if she so desires, without express 
limit as to time, apply to the circuit court or the court 
of the county judge for allotment of dower; but it is 
made the duty of the personal representative or heir 
at law to have her dower assigned as soon as practi- 
cable after the death of the husband. And in cases 
where an heir at law shall be a minor, it becomes the 
duty of the county judge, after the lapse of two months 
from the husband’s death to require the personal rep- 
resentative of the deceased’s estate to proceed to have 
the widow’s dower or child’s part assigned to her. 
The method provided contemplates, as above stated, 
admeasurement in specie. It would appear, therefore, 
that the minor complainants were not required to take 
the initiative in instituting the statutory proceedings, 
and although some years have elapsed, their failure 
to act sooner cannot be held to have waived any of 
their rights to now proceed, either under the statutory 
procedure, or in equity, to have the widow’s dower 
assigned. 


Our statutes for the allotment of dower evidently 
contemplate an allotment or admeasurement in specie. 
19 C. J. 578, 580. And this should be done whenever 
it is practicable possible to do so. Where the entire 
dwelling and outhouses composing the residence of 
her deceased husband cannot be set aside to the widow 
without manifest injustice to the children or heirs, 
“then” says the statute, “such widow shall be entitled 
to such part, not less than one-third part, as the court 
may deem reasonable and just.” It has been held in 
some jurisdictions that under circumstances some- 
what similar to those presented by the case at bar, 
where the dowable estate consists mainly of the hus- 
band’s dwelling, particular rooms in the dwelling 
house, with the common use of the halls, passage ways 
and doors, may be assigned to the widow. 19 C. J. 
581; 2 Scribner on Dower, 583. But such an assign- 
ment was hardly practicable under the facts adduced 
in evidence in this case. This appears to be conceded 
by the parties. Thus in the brief submitted on behalf 
of appellants, it is said: 


“In the case at bar, the testimony shows that 
the homestead property consists of a piece of 
land 31.8 feet x 105 feet, containing, besides part 
of a small shed at the back, a small two-story sin- 
gle dwelling, incapable of being divided into 
three parts, (Rec. p. 23), and that to divide it up 
into an upper and lower apartment would require 


the expenditure of quite a little money. Rec. p. 
33).” 

Our summary statutory proceedings for the assign- 
ment of dower (Sections 5499-5507 Comp. Gen. Laws) 
contemplate, as we have seen, an allotment by metes 
and bounds, in specie. But when, by reason of the na- 
ture of the husband’s estate, or the character of the 
property itself, this is impracticable, and cannot be 
accomplished without manifest injustice to the widow 
or the heirs, some other method must of necessity be 
resorted to. Thus, where the husband was not the 
holder of the legal title, but was the equitable owner 
of the lands, the summary statutory proceeding cannot 
be invoked. The jurisdiction of equity in such cases 
is exclusive. And, “When, because of improvement 
placed on the land, or for any other reasons, an as- 
signment by metes and bounds would be inequitable, 
and a sum of money should be awarded in lieu of 
dower, the court of probate has been held to have no 
jurisdiction, it not being well fitted to adjust the 
rights between the parties; and a court of equity is 
the only court having jurisdiction.” 19 C. J. 549, 
9 R. G. L., 609, 610, and cases cited. 

In Milton v. Milton, 14 Fla., 369, it was held that 
in the summary statutory proceedings, “no relief other 
than that specially authorized can be granted. If it 
is desired to call into operation the general powers of 
a court of equity, the proceeding must be by bill.” 
And in Godwin v. King, 31 Fla., 525, 13 So., 108, it was 
said: “Should the powers of a court of equity be re- 
quired to completely adjust the rights and interests 
arising in any case of this kind, resort should be had 
to such court by bill. There is no doubt about the 
jurisdiction of equity in such matters.” Brokaw v. 
McDougall, 20 Fla., 212, was a case where dower was 
allotted in specie in equity. In that case commission- 
ers were appointed by the court, which appears to be 
the usual procedure for allotment of dower in chan- 
cery. However, it is held that in proceedings in 
equity, assignment of dower may be made either by 
directing a commission to issue, or by reference to a 
master. 2 Scribner’s Dower, 170. In the Brokaw case 
above cited, the bill was filed for the purpose of se- 
curing a partition as between the heirs as well as an 
assignment of dower to the widow, if she elected to 
take dower. It appears to have been assumed by the 
parties and the court that this was a proper procedure. 
As least, no point was made of it. In partition pro- 
ceedings the appointment of commissioners is of 
course proper, indeed generally requisite, being pro- 
vided for by statute. And where dower is to be as- 
signed and partition allowed in the same case, it is 
obvious that it will generally prove expedient and con- 
venient to have both duties performed by the same 
commissioners. 

When the property out of which dower is to be 
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assigned is in its nature indivisible and will not admit 
of an allotment by mates and bounds, it was a rule of 
quite general application at common law, and in this 
country under statutés declaratory thereof, to assign 
to the widow her proportionate share of the rents and 
profits arising from the entire property. 19 C. J. 
583 et seq.; 2 Scribners on Dower, 639 et seq.; 9 R. G. 
L. 609; and cases cited by these text writers. See also 
note to Austin v. Austin, 79 Am. Dec. 602-3. And in 
some jurisdictions where dower is assigned in the pro- 
ceeds of the sale of real estate, the widow may be al- 
lowed annually legal interest on her proportion of 
the proceeds, subject to the deduction of any para- 
mount charges, (19 C. J. 584; 2 Scribners Dower 645 
et seq.; Harrison v. Payne, Va., 32 Grattan, 387; 
Sheffield v. Cooke, 39 R. I., 217, 98 Atl. 161, Ann 
Cases 1918 E. 961) and in some other jurisdictions, 
including New York, and Alabama, the widow is 
awarded one-third of the legal interest on the value 
of the lands, at the time of alienation, if aliened dur- 
ing the husband’s life time, or at the time of his death 
if he died seized. 19 C. J. 584; 2 Scribner on Dower, 
170, 171, 645, and cases cited. There is great variety 
in the cases arising from different States on this 
subject, due to some extent to varying statutory pro- 
visions. 

In Sanders v. McMillan, 98 Ala., 144, 11 So., 750, 
it was said: 

“The general rule is that, whenever the prop- 
erty in which the widow is entitled to dower is 
capable on division dower must be set off by 
metes and bounds. 5 Amer. & Eng. Enc. Law, 
p. 927; 2 Scrib. Dower, p. 581, Par. 1; McClan- 
ahan v. Porter, 10 Mo. 746; Dunseth v. U. S. 
Bank, 6 Ohio, 76; Code 1886, 1901, 1910. The as- 
signment of dower by the common law is of one 
third part of the lands and tenements of which 
the widow is dowable, to be set out by metes and 
bounds whe erit is practicable, to be held by her 
for life. The endowment is required to be of 
parcel of the lands and tenements themselves. 
Dower so assigned is said to have been set out 
‘according to common right.’ When, however, 
the property did not admit of an assignment of 
dower in severalty, either from the nature of the 
husband’s interest in it or from the quality of the 
thing itself, the assignment by metes and bounds 
was of necessity dispensed with, and an assign- 
ment of compensation in lieu of dower was made, 
or an assignment ‘against common right’, as it is 
sometimes designated; and this assignment was 
so made as to yield the widow one third of the 
rents and profits received from the entire estate.” 

There is considerable conflict of authority upon 
the question as to whether the widow may in any case 
be assigned a gross sum in lieu of dower, without her 


consent, in the absence of express statutory authority. 
See 9 R. C. L., 609; 19 C. J. 549, 583, 584, 586; 2 
Scribner’s Dower, 80-89, 639, 653 et seq. The weight 
of authority seems to be that this cannot be done. 
See 19 C. J. 586, and cases cited. While the doctrine 
that, where the property involved is clearly indivisible 
in specie without prejudice to the rights of the widow 
or the heirs, dower may be awarded her in a propor- 
tionate share of the rents and profits, or legal interest 
on one-third the value thereof, is well established, 
there is very little authority on the exact question 
above stated, as to the assignment of a gross sum 
without the widow’s consent, and that is conflicting. 
See note on page 35, vol. 39, Am. St. Rep.; Harrison 
v. Payne, 32 Gratton, 397; 19 C. J. 586. In Alabama 
and some other states it appears that the holding that 


the award of a gross sum in lieu of dower cannot or- — 


dinarily be made without the widow’s consent, is due 
to a statutory restriction. In 2 Scribner on Dower, 
p. 653, it is said that there is little to be found in the 
English books on this subject. “But in the United 
States, where the widow is dowable of the surplus 
proceeds of sales made to satisfy paramount incum- 
brances; and when it frequently becomes necessary, 
under the statute of descents, to have lands, of which 
partition cannot be made without disadvantage, sold 
in order to effect a division of the proceeds among the 
heirs; and also to make sales of the real estate of de- 
ceased persons for the payment of their debts, it often 
happens that a widow is called upon to accept an 
equivalent portion of the purchase money in satisfac- 
tion of her dower.” See also Williams case, 3 Bland, 
Ch. 264, and other cases cited on p. 655, 2 Scribner on 
Dower. The learned author then proceeds to discuss 
at great length the methods of arriving at the present 
value of the widow’s life estate, the various factors to 
be considered, the use of mortality tables, etc. See 
also 19 C. J., 585. The amount is usually calculated 
upon the principles applicable to annuities, as indi- 
cated by legally recognized life and annuity tables, 
upon the basis of the widow’s age and physical condi- 
tion and the value of the husband’s lands at the time 
the gross sum is awarded, or upon the proceeds realiz- 
ed from the sale thereof in case they are sold. See 2 
Scribner on Dower, 655, 657. 

While in some of the cases in which an award or 
a gross sum is held necessary, it appears that the es- 
timated annuity deprivable from the widow’s propor- 
tionate share of the property is calculated upon the 
basis of legal interest on her proportion of the value 
of the property, it would seem from the above that 
there is respectable authority for basing the calcula- 
tion upon the rental income estimated for the period 
of the widow’s life expectancy. Thre is such a bewil- 


dering array of variegated authority in the decided . 
cases on this question of computing the present value | 
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of life estates, both as to dower and other classes of 
similar estates, that we are impresed with the force of 
the suggestion of the North Carolina Court, which is 
that no general rule can be properly applied, but 
every case must to some extent depend upon its own 
peculiar circumstances, to be duly considered by the 
court. Atkins v. Kron, 43 N. C., 1. In a number of 
jurisdictions, the method of computation based on life 
and annuity tables is not followed, and various more 
or less arbitrary rules have been adopted, some of 
them prescribed by statute. Thus in Alabama the 
statute prescribes one-sixth of the proceeds of the sale 
of the husband’s lands as a maximum. See 19 C. J. 
586 and cases cited. 

- Ordinarily, by provision of statute, or by direction 
of the decree awarding money in lieu of dower, the 
sum payable is made a charge upon the lands. 19 
C. J. 587. The Rhode Island Court, in Sheffield v. 
Cooke, supra, held that ‘‘Although there is an absence 
of specific statutory authority for the proposition 
that the widow may be awarded a gross sum as dower 
in the proceds of sales of land, the cases and authori- 
ties submitted we think show that such an award may 
be made when the circumstances justify it.” 

The principles of law on this subject as apparently 
settled by the weight of authority are very well stated 
in the following excerpts from pages 583-585 of 19 

“By the common law, and in some states by 
statute declaratory theerof, if land in which the 
widow is entitled to dower is incapable of division, 
it will not be necessary to assign dower by metes 
and bounds, but it may be assigned in the manner 
best adapted to the purpose of the law giving the 
right of dower. * * * * * 

It is a rule of general application, both at 
common law and under statutes declaratory 
thereof, that when the property out of which 
dower is to be assigned is in its nature indivisible, 
and will not admit of assignment by metes and 
bounds, an allotment may be made to the widow 
of her proportionate share of the rents and profits 
arising from the entire property.” * * * * * A 
storehouse not being divisible, dower therein can- 
not be set off by metes and bounds, but the 
widow should be assigned one third of the annual 
rental value of the property for life. Where a 
widow is dowable of a mill, she shall be endowed 
of every third toll dish, or of the entire mill every 
third month or year, or by taking a share of the 
profits in some other form. A widow is dowable 
of one third of the profits or of the use of a ferry, 
because a ferry, being an incorporeal heredita- 
ment, is indivisible. Deductions for reasonable 
repairs, taxes, and other necessary expenses, 
should be made from the gross rents, and where 


the rental value has been increased by permanent 
improvement by a purchaser from her husband, 
there should be deducted from the net rental 
value the proportion which the cost of such im- 
provements bears to the value of the lands.” 

“In some jurisdictions by virtue of statutory 
provisions and in others independently of statute, 
where the lands are incapable of division or can- 
not be divided without prejudice, the court may 
in its judgment direct that a sum equal to one 
third of the annual or rental value of the lands 
be paid to the widow, annually or oftener, during 
the widow’s life, for her dower therein. An 
agreement between the parties that the interest 
on a sum in lieu of dower be paid to the widow is 
valid. Where dower is assigned in the proceeds 
of the sale of real estate, the widow may be al- 
lowed annually her proportion of the legal inter- 
est on the entire proceeds, subject to the deduc- 
tion of any paramount charges. 

The amount in some jurisdictions is to be de- 
termined by ascertaining the value of the lands 
at the time of alienation, if aliened during the 
husband’s lifetime, or at the time of his death if 
he died seized, and awarding the widow one third 
of the legal interest on such value. In other 
jurisdictions it has been held that the amount to 
be paid the widow should be based upon the 
yearly value of such lands as ascertained by the 
gross annual product thereof after deducting all 
proper charges, such as taxes and repairs, etc. 
But there it has also been held that it is not error 
to base an assignment of dower upon the actual, 
rather than the rental, value of the lands. * * * * 

It is for the court to determine the number of 
installments in which the annual allowance shall 
be paid. The date of payment should be fixed in 
the decree of judgment, but should not be made 
payable in advance. Where the statute requires 
the payment of interest upon a fixed sum, it has 
been held that the interest begins to run from 
the time of the commencement of the suit. If the 
annual allowance is not paid when due, interest 
upon the amount unpaid may be allowed from 
the date when it becomes payable. 

If the widow is awarded a sum payable an- 
nually in lieu of dower, based upon the annual 
value of her dower, and charged as a lien upon 
the lands, such sum may be recovered by distress 
or otherwise as rents are recoverable from the 
person in possession of the lands. 

Even without special statutory authority the 
parties may agree among themselves for the ail- 
lowance and acceptance of a gross sum by the 
widow in lieu of dower. * * * * Although there is 
some authority to the contrary, the prevailing 
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rule is that, independent of legislative authority. 
the courts cannot, without the consent of the par- 
ties, allow or compel the widow to accept a gross 
sum in lieu of dower. And the fact that such a 
course would be more satisfactory or profitable 
to the owner of the land subject to dower is im- 
material.” 

While adhering to the rule announced in Serkis- 
sian v. Newman, supra, that the widow holding merely 
a right of dower is not a cotenant or coparcener with 
the heirs of her deceased husband and that they can- 
not compel partition against her until or unless her 
dower is assigned, we see no just reason why assign- 
ment of dower cannot be made to the widow and par- 
tition decreed among the heirs as to the remainder of 
the property in one and the same suit; especially in 
cases where, as here, a single piece of property is 1n- 
volved, and the dower rights of the widow and the 
respective undivided interests of the heirs all pertain 
in and to the same property. Even though assign- 
ment of dower be deemed a condition precedent to par- 
tition among the children or heirs, this need not pre- 
vent the accomplishment of both purposes in one 
equity suit. Equity abhors a multiplicity of suits. It 
is a general rule of quite wide application that where 
a court of equity takes jurisdiction of property for 


one purpose it will settle the conflicting claims of the — 


several owners or claimants and adjust all equities of 
the parties growing out of that subject matter. In 
the case of Whitehead v. Boutwell, (Ala.) 117 So., 
623, it was held, citing several preceding Alabama 
decisions, that a decedent’s real property may be sold 
for division of proceeds among cotenants after carv- 
ing homestead and dower therefrom, in the same ac- 
tion. In the well considered opinion in that case by 
Thomas, J., quoting from a former decision of the 
court, it was said: 

“The subject-matter and purpose of the suit 
seem to be given controlling importance. The 
action relates to specific property. It deals with 
the res. It aims at division so that each owner 
may enjoy his own. This partition may be by 
judicial sale. The owners are concerned with 
getting a full price; the purchaser with getting a 
clear title. All questions of title should be set- 
tled, all clouds should be removed, all equities 
adjusted. Shall this be in one proceeding or in 
several, with consequent delay and cost?” 

As to the question of whether a bill for both par- 
tition and assignment of dower would be multifarious, 
where the respective rights of all the parties concern 
the same property, see Farrell v. Forest Investment 
Company, 74 So., 216, 73 Fla., 191, in which it was 
held that a bill for partition of lands and to declare 
a trust in a portion of said lands, and for an account- 
ing for the proceeds arising from the sale of timber 
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taken from said lands, was not multifarious. See also 
Mountain v. King, 77 So., 630, 75 Fla., 12, in which 
case it was held that a bill is not multifarious because 
it sought to procure both partition, an accounting, and 
the cancellation of a conveyance of an interest in, the 
same property. It was also held in that case that in 
considering this question of multifariousness, the mat- 
ter particularly invoived is convenience in the admin- 
istration of justice, and that if this can be accom- 
plished by the mode of procedure adopted, the objec- 
tion of multifariousness should not be allowed. In 
the case at bar the bill was not demurred to nor any 
objection otherwise made to it on the ground of mul- 
tifariousness. The gravemen of appellant’s objection 
to the proceeding in the court below, as set up in her 


answer, was that the complainants were not entitled . 


to partition, because this was “homestead property,” 
occupied by the defendant widow as her homestead 
and by virtue of her statutory quarantine rights, and 
that the complainants were not cotenants with her. 

Furthermore, the case at bar fas certain features 
which distinguish it from the Serkissian case. In this 
case it is shown that among the joint owners of the 
property is the widow herself. She had taken title 
from one of the children of her deceased husband to 
an undivided one-half interest, the two minor com- 
plainants each owning an undivided one-fourth in- 
terest in fee subject to the widow’s paramount dower 
right to an undivided one-third interest therein for 
life, and also subject to the widow’s right to continue 
in full possession of the dwelling and out houses until 
her dower was assigned to her. Thus the widow not 
only had a dower right in the property, but she was 
also a co-owner along with the complainants, in her 
capacity as owner in fee of the other half interest. In 
this capacity at least it would appear that she was 
clearly subject to suit for partition, and she had placed 
herself in this position by her own voluntary act. 

It must be remembered that the remedy of parti- 
tion is much wider in its scope under our statute than 
it was at common law or even under the English stat- 
utes, which were designed to expand somewhat the 
common law practice. Under our statute, a tenant in 
common, or coparcener, may not only bring partition 
against his cotenants or coparceners, but also against 
all other persons “interested in the property to be di- 
vided.” 

While it is not necessary for us on this appeal to 
hold that in no case can a court of equity award a 
gross sum as dower, we do not think that the plead- 
ings and evidence in this case furnished a sufficient 
basis for such an adjudication. 

The bill did not expressly pray an assignment of 
dower in any form; in fact it did not allege that the 
defendant widow had any dower right; it merely re- 
ferred to her interest as “an undivided one-third in- 
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terest for life;’’ Whereas her dower right was that, 
and something more, as is hereinabove shown, and its 
assignment is a condition precedent to partition 
among the heirs. Nor did the bill allege that assign- 
ment of dower in specie was impossible or impractica- 
ble. No commissioners were appointed to assign 
dower. While there was some evidence tending to 
show that the property in question could not be equita- 
bly divided between, or among, the parties without a 
sale, we are not entirely satisfied by the evidence that 
dower could not have been assigned to the widow in 
such portion of the dwelling and the lot on which it 
stood as would have been appropriate under our stat- 
utes and the principles above discussed. But if upon 
another hearing the court should be convinced that 
this is impracticable, we consider that on the facts 
thus far developed, an award of dower in one-third of 
the net use value of the property to be paid to the 
widow periodically for and during the remainder of 
her natural life, as compensation in lieu of dower, in 
specie, and to be a charge against the property, would 
more nearly meet the requirements of the law than the 
award of a gross sum over the widow’s objection. The 
result already arrived at in the court below may not 
in the concrete, be unjust or inappropriate on the facts 
of this case, especially i nview of the fact that under 
the will the widow obtained all of the balance of a 
rather large estate, and was well provided for without 
the dower in this small homestead property. But we 
must of course decide the case upon the basis of the 
legal rights of the parties, rather than upon our own 
ideas of abstract justice as applied to the facts of the 
particular case. 

After the widow’s dower has been assigned, the 
court may, in this same cause and possibly in the same 
decree, make appropriate adjudication of the rights of 
the heirs to partition according to the facts and the 
applicable statutory provisions and principles of law. 

Reversed and remanded for further proceedings 
not inconsistent with this opinion. 

TERRELL, C.J., and ELLIS, J., concur. 

WHITFIELD, P.J., and STRUM and BUFORD, 
JJ., concur in the opinion and judgment. 

Opinion filed July 31, 1929. 

An appeal from the Circuit Court for Duval 
County, Daniel A. Simmons, Judge. 

D. H. Doig and George C. Bedell, for Appellants; 

Milam, McIlvaine & Milam, for Appellees. 


THE AETNA CASUALTY AND SURETY 
COMPANY, a corporation, 
Plaintiff in error, 
v. 


ERROR TO THE CIVIL COURT 
OF RECORD, IN AND FOR DADE 


COUNTY, FLORIDA; DAVID J. 
HEFFERNAN, JUDGE. 
McDOUGALL COMPANY, a corpora- 
tion organized and existing under 
the laws of the State of Indiana, 
Defendant in error. 
ACTION ON RELEASE OF GARNISH- 
MENT BOND BY McDOUGALL COM- 
PANY, A CORPORATION ORGANIZED 
AND EXISTING UNDER THE LAWS OF 
THE STATE OF INDIANA AGAINST THE 
AETNA CASUALTY AND SURETY COM- 
PANY, A CORPORATION. JUDGMENT 
FOR PLAINTIFF, AND DEFENDANT 
BRINGS ERROR. 
REVERSED. 

HUBER, BLACKWELL & GRAY, for plaintiff in 
error. 

MILLER & McKAY, for defendant in error. 

This is an action on a release of garnishment bond 
instituted by the defendant in error against the plain- 
tiff in error in the Civil Court of Record of Dade 
County, Florida. The defendant below demurred to 
the plaintiff’s declaration but withdrew its demurrer 
and stipulated with the plaintiff below to file its plea 
by July 15th, 1928. On July 14th, 1928, the defend- 
ant filed a plea in abatement and on July 23d, 1928 
the plaintiff filed a motion to strike the plea in abate- 
ment and also demurred to it. On July 27th, 1928, the 
defendant filed certain additional pleas. The plain- 
tiff made no attack upon the pleas filed on July 27th 
but called up for argument its motion to strike and 
demurrer to the plea in abatement filed July 14th. 
The demurrer was sustained and the motion granted 
on August 21st, 1928 and on the date last mentioned 
the Court of its own motion, struck the additional 
pleas and entered final judgment for the plaintiff. 
The defendant below has assigned as error the action 
of the Court in striking the additional pleas of its 
own motion and entering a final judgment in favor of 
the plaintiff. 

Section 2616 of the Revised General Statutes of 
Florida of 1920, makes the following provision: 

“The Defendant shall file his plea or demurrer 
on the Rule Day succeeding that upon which the 
declaration is filed. unless, upon motion further 
time be given by the Court. He may plead, an- 
swer or demur at any time before default for 
not so doing.” 

This statute modifies the ancient common law 
rule and is in keeping with the trend of modern law 
which seeks to ameliorate the harshness of the rules 
of procedure in order that justice may be done as be- 
tween the parties litigant. 

However, even at common law the Court was not 
authorized to strike a pleading, on its own motion, and 
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without motion or objection on the part of the litigant 
having the right to complain. 


In the Encyclopedia of Pleading and Practice, 
Volume 21, page 708, under the topic “Time to Plead”, 
Paragraph 2, the following appears: 


“PLEADING FILED OUT OF TIME WITH- 
OUT LEAVE. Where the time for pleading has 
expired but a party has filed a pleading without 
leave of the Court and without consent of the ad- 
verse party the filing thereof is an irregularity, 
which if not waived renders it liable at the dis- 
cretion of the Court to be struck out on motion or 
to be disregarded and treated as a nullity.” 

From the foregoing it will be seen that even un- 
der the harsh common law rule the striking of the 
pleas filed by the Defendant on July 27, 1928 upon the 
Plaintiff’s motion would have been discretionary. The 
Plaintiff would have had the right to move to strike 
the pleas and be governed by the Court’s discretion or 
on the other hand the Plaintiff might have disre- 
garded the pleas and had a default entered after dis- 
posing of the plea that was, admittedly, filed in time. 
Failure on the part of the Plaintiff to move to strike 
the pleas or to move for a default was a waiver of its 
right to insist that the pleas were irregular. 

As to the foregoing we find in the work just men- 
tioned on page 709, Paragraph 3, this commentary: 

“WAIVER OF OBJECTIONS. Where a party 
desires to avail himself of any advantage that 
may accrue to him by reason of his adversary’s 
failure to declare or plead in proper time, he must 
do so promptly, for by acting as if the pleading 
were seasonably filed he will waive the irregu- 
larity; and where he has once waived his right to 
object on that source, he cannot afterward inter- 
pose any objection.” 

Furthermore, it is to be noted that at common law 
the Defendant was not permitted to plead more than 
one defense. It has however, been the law of Florida 
since November 23, 1828, that a Defendant may plead 
as many matters of fact as he may deem necessary to 
his defense as will be noted from Section 2654 of the 
R. G. S. of Florida of 1920. 

In 31 Cyc. page 132, it is stated that: 

“When a plea is found on file in its proper 
place the presumption is that it was filed in time, 
and this presumption is not rebutted by a judg- 
ment by default entered in the case.” 

The Court upon finding in the file the pleas filed 
on July 27, 1928, was without authority to presume 
that the same were not filed “in time”, necessarily be- 
ing without information as to what might have trans- 
pired between the parties, and the record disciosing 
no objection by the Plaintiff to the filing of the pleas 
or any attack by the Plaintiff upon them. 


Our Supreme Court in the case of Smith vs. Smith, 
107 So. 257, 90 Fla. 824, recently held that: 

“Stipulations between parties or their attor- 
neys will ordinarily be enforced by Courts if not 
contrary to good morals or sound public policy.” 

The Louisiana Supreme Court in the case of Wick- 
liffe vs. Cooper and Sperrier, 108 So. 791, 161 La. 417, 
also announced a ruling to similar effect, the same be- 
ing as follows: 

“Litigants cannot, by agreement between 
themselves affect powers, duties and prerogatives 
of the Court in its relation to other litigants, 
public or state; but agreement, affecting rights 
and applications of parties only, becomes law of 
case, and can be enforced.” 

It could hardly be said with accuracy that the liti- 
gants are not permitted, within reasonable limitations, 
to control the matter of the time of pleading. The 
litigants are alone concerned and if they are not per- 
mitted within reasonable bounds to control by consent 
the progress of the case to meet such emergencies as 
may arise it is manifest that much injustice would be 
done. A court exceeds its discretionary power and 
authority by striking a defense pleading on its own 
motion, putting the Defendant in default and render- 
ing judgment against the Defendant without notice. 

The case presented is not one in which the litigants 
are before the Court, for trial, and the Court in order 
to clarify the issues and to promote a proper dispen- 
sation of justice strikes on its own motion improper 
pleadings which would tend to confuse the issues. On 
the other hand this is a case in which the issues had 
not been made up. It did not come before the Court 
for final adjudication at a trial term but on the other 
hand was presented to the Court for an interlocutory 
order upon a motion and demurrer of the Plaintiff in 
no way reaching the pleas filed by the Defendant on 
July 27, 1928, and in which pleadings the Plaintiff 
made no demand upon the Court for the rendition of 
final judgment. 

That the statutes of this State relating to pro- 
cedure have been liberally construed is evidenced by 
the case of Wade vs. Doyle, 18 Fla. 630, wherein our 
Supreme Court stated that: 

“Under the laws permitting a party to plead 
and demur to the same pleadings at the same 
time it is proper to allow a demurrer to be filed 
on a day subsequent to the filing of a plea in bar, 
it being the intention of the law to allow issues 
of law and fact to exist at the same time.” 

The law alluded to is Section 2639 of the R. G. S. of 
1920, containing this: 

“Either party may plead and demur to the 
same pleading at the same time, and it shall be 
in the discretion of the Court to direct which is- 
sue shall be first disposed of.”. 
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The Legislature provided that the plea and de- 
murrer might be filed “at the same time” and this 
was by the Supreme Court construed with such liber- 
ality that a demurrer filed subsequently to the filing 
of the plea was permitted to stand, and the trial Court 
was not said to have discretionary authority in the 
matter. Accordingly, if after filing the plea on July 
14th, 1928, the Defendant had on July 27th, 1928 filed 
a demurrer to the declaration instead of additional 
pleas the demurrer would have properly presented an 
issue of law. Can it then be said that as the Defend- 
ant’s pleadings raised issues of fact prior to the entry 
of a default and prior to the joinder of issue by the 
Plaintiff upon the plea previously interposed that such 
a harsh measure as the striking of the additional 
pleas by the Court on its own motion was justified? 


In an opinion handed down on January 17, 1925 
our Supreme Court in the case of Chavous vs. Gornto. 
reported in 102 So. page 755, speaking through Mr. 
Justice West, said: 


“The grounds generally upon which the pleas 
enumerated were stricken are that it is evident 
that they are not presented in good faith; that, 
by other pleas, ownership of the stock is admit- 
ted; that the pleas, are so apparently repugrant 
as to make it obvious that they are false; that 
the second and third and fourth are mere repeti- 
tions of the first; and that it is patent that the 
defendant is trifling with the court and attempt- 
ing to embarrass, hinder, and delay the progress 
of the cause by sham pleading. 


In a number of cases this court has held that 
striking a pleading is a severe remedy, and should 
be resorted to only in cases palpably requiring it 
for the prover administration of justice. Oneida 

- Land Co. vs. Richard, 73 Fla. 884, 75 So. 412; 
Burr v. Hull, 66 Fla. 20, 63 So. 300; Guggen- 
heimer v. Davidson 62 Fla. 490, 56 So. 801. Pleas 
entirely destitute of merit and which are plainly 
frivolous and trifling may be stricken. Southern 
Home Ins. Co. v. Putnal, 57 Fla. 199, 49 So. 922; 
Hammond v. Vetsburg, 56 Fla. 369, 48.So. 419. 
But generally it is no objection to a plea that it is 
contradicted by any other plea filed by the same 
party in the same cause. Section 2652, Rev. Gen. 
Stats. 


The stricken pleas may be imperfect, and some 
of them amenable to criticism, but we think they 
are not so defective as to warrant their being 
stricken upon the grounds of the motion. So the 
judgment is reversed.” 

For error pointed out, the case is reversed, with 
directions to the lower Court for the case to proceed 
in accordance with this opinion. 


DONE AND ORDERED at Miami, Florida, this the 
30th day of August, A. D. 1929. 
IRA A. HUTCHISON, 
Judge, Pro Hac Vice. 


ARDEN KUHN, by his next friend 
and Attorney, WM. C. PIERCE, 
Plaintiff in Error, 
v. 
STATE OF FLORIDA, 
. Defendant in Error. 
BROWN, J. 

Plaintiff in error made application to the Criminal 
Court of Record of Hillsborough County for writ of 
error coram nobis for the purpose of having set aside 
an alleged judgment of conviction of a criminal of- 
fense, rendered by said courts, on the ground that 
plaintiff in error was insane at the time of his trial 
and conviction, which fact was not then known to 
court or counsel. The court sustained a demurrer to 
the petition for the writ, and petitioner took writ of 
error. It appears from the record that the judgment 
thus attacked was not a valid or effective judgment, 
in that it contained no adjudication by the court of the 
defendant’s guilt of the crime charged, or any other 
for that matter. See Neoma Cauhn, alias Naomi 
Kuhn, et al, v. State, decided at the present term. If 
another remedy exists, writ of error coram nobis 
should not be granted. Lamb v. State, 107 So., 535, 
91 Fla. 396. And to authorize such a writ for the 
setting aside, upon appropriate grounds, of a judg- 
ment which had theretofore been rendered against the 
petitioner, it must be made to appear that the judg- 
ment attacked was prima facie at least, a valid and 
effective one. If the judgment complained against be 
invalid or ineffective, the petitioner has other reme- 
dies. While this point was not raised by the demurrer, 
it renders the action of the court below harmless to 
plaintiff. in error, and we deem it sufficient to war- 
rant this court in dismissing the writ of error without 
prejudice. It is so ordered. 

TERRELL, C.J. and ELLIS, J., concur. 

WHITFIELD, P.J. and STRUM and BUFORD, 
JJ., concur in the opinion and judgment. 

Opinion filed July 25, 1929. 

A writ of error to the Criminal Court of Record 
for Hillsborough County, W. Raleigh Petteway, Judge. 

Zewadski & Pierce, for Plaintiff in Error; 

Fred H. Davis, Attorney General, and Roy Camp- 
bell, Assistant, for the State. 


CALVIN BROWN, WALTER McGEE 
and JOHN NICHOLAS MULLEN, 
Plaintiffs in Error, 


v. HILLSBOROUGH COUNTY. 
THE STATE OF FLORIDA, 
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Defendant in Error. 

Opinion filed July 25, 1929. 

A writ of error to the Criminal Court of Record 
for Hillsborough County, W. Raleigh Petteway, Judge. 

Zewadski & Pierce, for Plaintiffs in Error; 

Fred H. Davis, Attorney General, and Roy Camp- 
bell, Assistant for the State. 

PER CURIAM. 

This writ of error was sued out to review a sup- 
posed judgment convicting plaintiffs in error of the 
offense denounced by Sec. 7221, C. G. L. 1927, usually 
referred to as possession of burglarious tools. The 
supposed judgment to which the writ of error is ad- 
dressed is shown by the transcript of the record to be 
as follows: 

“It is the judgment of the Court and the sen- 
tence of the law that you Calvin Brown, alias 
Edwin DeLou alias Smiling Jack, alias Jack Rus- 
sell, and you Walter McGee, alias Curley Lewis, 
alias Curley McGee, alias Alabama Red, and you, 
John Nicholas Mullen, alias Cowboy, and each of 
you be taken by the sheriff, or his lawful deputy 
to the States prison of the State of Florida, and 
delivered to the principal keeper thereof, and 
there to be confined in said States prison at hard 
labor for a period of five (5) years each from 
date of your incarceration therein.” 

This supposed judgment consists merely of an im- 
position of sentence. It lacks a definite adjudication 
of guilt and conviction, the latter being necessary in 
order to sustain a writ of error. See Cauhn, et al, vs. 
State, opinion filed July 18, 1929; Timmons v. State, 
119 South. Rep. 393. 

It is therefore ordered that the writ of error herein 
be quashed and the cause remanded for further pro- 
ceedings consistent with this opinion. 

WHITFIELD, P.J. and STRUM and BUFORD, 
JJ., concur. 


TERRELL, C.J. and ELLIS and BROWN, JJ., 


concur in the opinion and judgment. 


THE STATE OF FLORIDA ex rel 
ELLIS WOODWORTH, 


Relator, 
Vv. Mandamus 
ERNEST AMOS, Comptroller, Original. 
Respondent. 


STRUM, J. 

Upon further consideration of this cause on re- 
hearing it is considered that the motion to quash the 
alternative writ herein should be denied. 

Relator was appointed an Inspector under Chapter 
10149, Acts of 1925, of which Chapter 11998, Acts of 
1927, is amendatory in certain respects. The latter 
amends the former by re-enacting the former Act 
with certain changes in language so that the “Divi- 


sion” of Inspection was by the 1927 Act thereafter 
designated as the “Bureau” of Inspection; the salary 
of the Inspectors, of whom relator was one, was in- 
creased from $1800 to $2400 per annum; and the 
method of payment thereof prescribed as hereinafter 
stated. Certain other changes in language occurred 
in the 1927 Act which are not material in this contro- 
versy. Those provisions of the Act of 1925 relating 
to the method of appointment, the tenure, and the dis- 
continuance or termination of office of Inspectors, 
were unchanged by the 1927 Act. Neither the “Di- 
vision” of Inspection created by the 1927 Act, nor the 
office of Inspector to which relator was appointed 
thereunder, was abolished by the 1927 Act. The 
changes pertinent to this controversy consisted merely 
of changed nomenclature, amounts of salary, and the 
added provision with reference to the payment of sal- 
aries, which will be hereafter quoted, and which fur- 
ther strengthens relator’s position in this controversy. 

The 1927 Act having merely re-enacted the 1925 
Act, under which relator was appointed, by repeat- 
ing the language of Act with the changes stated, and 
not having abolished the office held by relator under 
the 1925 Act, nor the Bureau of Division in which 
that office was created and then existed, the 1925 Act 
was not abrogated or annulled by the 1927 Act, nor 
was its operation interrupted. The former was con- 
tinued in effect by the latter. The 1927 Act is to be 
regarded as new legislation only in so far as it dif- 
fers in substance from the 1925 Act. See Perry v. 
Consolidated ete. School District, 89 Fla. 278, 103 
South. Rep. 639; Forbes v. Board of Health, 27 Fla. 
189, 9 South. Rep. 446; Florida C. & P. R. Co. v. Fox- 
worth, 41 Fla. 1, text 59, 25 South. Rep. 338. 

Article 16, Section 3 of the Constitution provides 
that “‘the salary of each officer shall be payable month- 
ly on his own requisition”. The relator performs un- 
der the Statute all the former duties of a Food, Drug 
and Fertilizer Inspector for the Chemical Division of 
the Department of Agriculture, and other duties, and 
in addition is “vested with all power and authority and 
every obligation and restriction which are vested in 
other police officers.” Relator is therefore a State 
officer. See Advisory Opinion, 76 Fla. 500, 80 South. 
Rep. 17; Chapter 11998, supra. Section 2. 

If relator still held office for the period in ques- 
tion, he would be entitled to his salary on his own 
requisition. Advisory Opinion, 74 Fla. 250, 77 South. 
Rep. 102. Chapter 11998, Acts of 1927, Section 2, 
expressly provides that the salary of Inspectors in the 
Bureau of Inspection shall be “payable monthly in the 
same manner as other State officials.” The latter pro- 
vision is one of the amendatory features of the 1927 
Act. Section 3 of the 1925 Act, which is left undis- 
turbed, provides that all funds arising from fees col- . 
lected under the Act shall be placed in a special fund © 


created in the office of the State Treasurer, and the 
“expenses” incurred in carrying out the provision of 
the Act shall be paid from such funds upon warrant 
drawn by the Comptroller, which warrants shall be 
issued upon voucher approved by the Commissioner 
of Agriculture. If the provision just quoted purports 
to require the approval of the Commissioner of Agri- 
culture upon the salary requisition of the Inspectors 
as a prerequisite to the issuance of a warrant by the 
Comptroller, such requirement is necessarily in con- 
flict with the Constitution, because the Inspector is 
an officer and under the Constitution his salary is 
payable on his own requisition, regardless of the char- 
acter of the fund from which it is paid. Of course, it 
is competent for the Legislature to require, as it has 
required, that Inspectors’ expense accounts shall re- 
ceive the approval of the Commissioner of Agricul- 
ture before payment. 

The relator continued to function as an Inspector 
after the effective date of the 1927 Act, and since the 
latter Act did not interrupt the operation of the 1925 
Act, relator is entitled to his salary until his tenure 
of office is lawfully terminated. 

The language of Section 2 of the 1927 Act, with 
reference to the discontinuance of Inspectors, or the 
termination of his term of office, is somewhat ano- 
malous. Both Acts provide that the Inspectors shall 
hold office “until such time as the Governor may 
deem proper to discontinue the services of such In- 
spector, or until such time as the Commissioner of 
Agriculture may advise the Governor either that the 
services of such Inspector are not satisfactory or that 
the services of such Inspector are no longer required 
by the Bureau of Inspection.” The Acts further pro- 
vide that the commission shall run “during the pleas- 
ure of the Governor, not exceeding the term of four 
years, and the Governor is hereby expressly authoriz- 
ed to terminate the appointment of an Inspector at 
any time when in his judgment the best interests of 
the State will be subserved by discontinuing the 
service of such Inspector.” 

It is under the provision first quoted that respond- 
ent contends that relator’s term of office was law- 
fully terminated on January 21, 1928, when the Com- 
missioner of Agriculture advised the Governor that 
the services of relator were not satisfactory. 

If the Act be construed to mean that the Commis- 
sioner of Agriculture alone may plenarily dismiss the 
Inspectors, then they would not serve “at the pleasure 
of the Governor” as provided by the Act, but at the 
pleasure of the Commissioner of Agriculture as well. 
If the Commissioner of Agriculture possesses the pow- 
er to plenarily dismiss the Inspector it would be a 
mere empty formality for the Commissioner to “ad- 
vise the Governor” that the services of the Inspector 
“are not satisfactory” or “are no longer required,” 
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as the Governor, under that construction of the Stat- 
ute, would have no power or duty to perform under 
such circumstances, the dismissal having been accom- 
plished by the act of the Commissioner. If the Stat- 
ute be taken literally in this respect, the result would 
be that the term of an officer, appointed and commis- 
sioned by the Governor to serve during the pleasure - 
of the Governor, could be plenarily terminated by the 
Commissioner of Agriculture, thereby effecting the 
dismissal of the incumbent, even though the Governor 
did not concur in such action, which is apparently the 
very situation now before us. 

Article 4, Section 15 of the Constitution provides 
for the suspension by the Governor, and removal by 
the Governor by and with the consent of the Senate, 
of officers not subject to impeachment. Even if the 
Statute in this respect provides merely for terminat- 
ing the period during which an appointed Inspector 
may hold his office, as distinguished from a suspen- 
sion or removal from office under the Constitution, 
upon the theory that these Inspectors are not such 
officers as are contemplated by that Article, and that 
since they are working under the supervision of the 
Commissioner of Agriculture it was contemplated by 
the Act that the Commissioner should have the ple- 
nary power to dismiss them, then the anomalous result 
follows that the Governor may nevertheless under the 
provisions of the Act remove the Inspector and termi- 
nate his tenure, even though the Commissioner of 
Agriculture did not concur in that action. If the Act | 
be construed to mean that either the Governor or the 
Commissioner, acting alone and independently of the 
other, each possessed the plenary power of dismissal, 
such construction will lead, in cases of conflict in 
opinion between those officials, to the dismissal of 
Inspectors by one, against the judgment of the other. 

If on the other hand, the Act be construed to mean 
that the action of the Commissioner of Agriculture is 
advisory only, and that the ultimate and plenary power 
to dismiss an Inspector reposes in the Governor, from 
whence the Inspector’s appointment came, such con- 
struction would not only render the Act more consist- 
ent with our general plan of government under the 
Constitution and Statutes, but also more consistent 
with the appointive power, which under the Act, is 
expressly reposed in the Governor, as to which there 
is no question, and who may appoint such Inspector 
“as the same may be recommended in writing by the 
Commissioner of Agriculture.” To so construe the 
Statute eliminates the apparent anomaly of authoriz- 
ing a Cabinet Officer to plenarily dismiss an appointee 
of the Governor, even though the Governor does not 
concur in the action. It therefore must have been the 
intention of the Legislature in passing the Act that 
the Commissioner of Agriculture acts in an advisory 
capacity to the Governor in dismissals as he does in 
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appointments, and that the ultimate and plenary pow- 
er to remove, as well as to appoint, the Inspector is 
reposed in the Governor. It would follow from such 
construction that relator would be entitled to his salary 
for the period in question, the Governor not having 
acted upon the advice of the Commissioner of Agri- 
culture given on January 21, 1928, and the motion to 
quash the alternative writ should therefore be denied. 

It is so ordered. 

ELLIS, BROWN and BUFORD, JJ., concur. 

Opinion filed July 27, 1929. 

A case of original jurisdiction-mandamus. 

Whitaker Brothers and C. L. Waller for Relator; 

H. E. Carter, Assistant Attorney General, for Re- 
spondent. 

WHITFIELD, J. (dissenting). 

An alternative writ of mandamus issued from this 
court alleges in substance that the relator during the 
months of February, March, April, May and from 
June lst to June 24th, and for a long time prior 
thereto was duly appointed, commissioned, authorized 
and acting Inspector in the Bureau of Inspection of 
the Department of Agriculture of the State of Florida, 
and as such was entitled to be paid by the State of 
Florida salary at the rate of $2400.00 per year, or 
$200.00 per month pursuant to the terms and pro- 
visions of Chapter 11998 of the laws of 1927 of the 
State of Florida; that relator as such officer of the 
State of Florida, to-wit, as an Inspector in the Bureau 
of Inspection of the Department of Agriculture of the 
State of Florida, was appointed to the office aforesaid 
by Governor John W. Martin on the 18th day of July, 
1925, and that he did hold said office and perform the 
duties thereof until the 24th day of June, 1928, and 
that he received the salary provided by law for said 
office with the exception of the months of February, 
March, April, May and from June lst to June 24th, 
1928; that he is now due from the State of Florida as 
such officer the sum of $959.84, which said salary is 
payable to him upon his own requisition drawn upon 
the State Treasurer upon a warrant issued by the 
said respondent; that relator has drawn his requisition 
for said salary for the months aforesaid from the 
State of Florida through the said respondent, but that 
the said respondent refused to issue his warrant to 
the said relator because the same has not been ap- 
proved by the Commissioner of Agriculture of the 
State of Florida. Relator shows unto the Court that 
Section 2 of Chapter 11998 of the laws of 1927 of the 
State of Florida provides as follows: 

“Each Inspector appointed under provisions of 
this act shall receive a salary of Twenty-four 
Hundred ($2400.00) per annum, payable monthly 
in the same manner as other state officials ....” 

and that the said Act does not require that a requisi- 
tion for salary due the said relator shall be approved 


by the Commissioner of Agriculture, but the said Act 

does require that before the relator could be reim- 

bursed for his expenses incurred while on official bus- 
iness that. 

“Such bill for expenses must be approved by 

the Commissioner of Agriculture. .. ” 
The writ commands the respondent, Ernest Amos, 
Comptroller of the State of Florida to issue and deliver 


to the said Ellis Woodworth warrants for the sum of 


$959.84 for the salary due as aforesaid; or to show 
cause for not doing so, etc. 

The answer of the respondent denies that during 
the months stated in the alternative writ, the relator 
was duly appointed and commissioned inspector in the 
Bureau of Inspection in the Department of Agricul- 
ture of the State of Florida, and denies that as such 
he was entitled to be paid by the State of Florida a 
salary at the rate of $2400.00 per year, or $200.00 per 
month, pursuant to the terms and provisions of Chap- 
ter 11998, Laws of Florida, Acts of 1927; and avers 
that the Relator was on the 18th day of July, A. D. 
1925, appointed and duly commissioned to be Inspector 
for the Division of Inspection in the Department of 
the Commissioner of Agriculture; that the Relator 
was never appointed and commissioned to be an In- 
spector for the Bureau of Inspection in the Depart- 
ment of the Commissioner of Agriculture of the State 
of Florida, created by Chapter 11998, Laws of Florida, 
Acts of 1927, and for this reason the Relator was not 
and is not entitled to a salary from the State of Flor- 
ida as an Inspector for the Bureau of Inspection of 
the Department of Agriculture of the State of Florida 
under the terms and provisions of said Chapter 11998; 
Respondent denies that the Relator was appointed to 


_ the office of Inspector for the Bureau of Inspection 


in the Department of Agriculture of the State of 
Florida by the Governor of the State of Florida on the 
18th day of July, 1925, and that he held said office 
and performed the duties thereof until the 24th day 
of June, 1928, and that he is now due from the State 
of Florida as such officer the sum of $959.84, which 
is payable to him upon his own requisition drawn 
upon the State Treasurer upon a warrant to be issued 
by the Respondent, for the reason that the Bureau of 
Inspection in the Department of Agriculture was first 
created by Act of the Legislature and known as Chap- 
ter 11998, Acts of 1927, which became a law by the 
approval of the Governor on the 27th day of May, 
1927. Therefore, it was not and is not the duty of 
Respondent, nor is he required or authorized by law 
to issue and deliver to the Relator warrants on the 
Treasurer of the State of Florida for salary as an In- 
spector for the Bureau of Inspection in the Depart- 
ment of Agriculture of the State of Florida under an 
appointment and commission issued to the Relator by 
the Governor of Florida on the 18th day of July, 1925; 
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Respondent admits that the Relator has drawn his 
requisition for salary as an Inspector for the Bureau 
of Inspection in the Department of Agriculture in the 
State of Florida at $200.00 per month for the period 
from February 1st to June 24th, 1928, and Respond- 
ent further admits in addition to the reasons herein- 
before mentioned, that he refused and still refuses to 
issue warrant, or warrants, to the said Relator on the 
Treasurer of the State of Florida for the further rea- 
son that Relator’s salary requisitions for said months 
were not and had not been approved by the Commis- 
sioner of Agriculture of the State of Florida. That as 
a basis for Respondent’s refusal to honor the Relator’s 
salary requisition and issue the State’s warrant there- 
on, without the approval of the Commissioner of 
Agriculture, Respondent respectfully shows unto the 
Court that it is provided in Section 3, of Chapter 
10149, Laws of Florida, Acts of 1925,—the first and 
second Sections of which were amended by Chapter 
11998, Acts of 1927,—\that the expenses incurred in 
carrying out the provisions of said Act, which includes 
the salary of nspectors for the said Department, shall 
be paid out of funds arising from fees authorized by 
law for oil inspection, food drug and fertilizer inspec- 
tion, and citrus fruit inspection, from the passage of 
said Act, upon warrant drawn upon the Comptroller, 
which warrant shall be issued upon vouchers approved 
by the Commissioner of Agriculture. Therefore, it is 
submitted that Respondent is not authorized to draw 
a warrant upon said funds for the payment of ex- 
penses incurred in carrying out the provisions of said 
Act, including the salary of Inspectors appointed and 


commissioned thereunder, except upon vouchers ap- - 


proved by the Commissioner of Agriculture; Respond- 
ent, while not admitting that the Relator was a duly 
appointed, commissioned, authorized and acting In- 
spector for the Bureau of Inspection in the Depart- 
ment of Agriculture of the State of Florida, as created 
by Chapter 11998, Acts of 1927, would respectfully 
show unto the Court that by Section 2, of Chapter 
10149, Laws of Florida, Acts of 1925, as amended by 
Chapter 11998, Laws of 1927, it is provided that the 


‘Inspectors appointed by the Governor under the terms 


of said Act shall each hold such office until such time 
as the Governor may deem proper to discontinue the 
service of such Inspector, “or until such time as the 
Commissioner of Agriculture may advise the Governor 
either that the services of such Inspector are not sat- 
isfactory, or that the services of such Inspector are no 
longer required by the Bureau of inspection;” that Re- 
spondent is advised and believes, and so states as a 
fact, that the Commissioner of Agriculture of the 
State of Florida on the 21st day of January, 1928, did 
advise the Governor of the State of Florida that the 
services of the Relator were not satisfactory, and 
that he, the Commissioner of Agriculture, would not 


after February 1, 1928, approve any other salary or 
expense vouchers for the Relator. Respondent states 
upon information and belief, which he verily believes 
to be true, and so states as a fact, that the Relator 
did not act or render any service to the State of Flor- 
ida as an Inspector for the Bureau of Inspection in the 
Department of Agriculture of the State of Florida at 
any time during the period from February lst to June 
24th, 1928, or at any other time after January 31, 
1928. 

The respondent also presented a motion to quash 
the alternative writ. 

The relator moved for a peremptory writ upon 
grounds alleging that the answer is insufficient as a 
defense to the writ. 

The Court by a per curiam order quashed the al- 
ternative writ. Relator applied for a rehearing and 
the cause has been fully argued. 

Sections 1, 2 and 3, of Chapter 10149, Acts of 1925, 
“created in the Department of the Commissioner 
of Agriculture of the State of Florida the Division 
of Inspection. The Division of Inspection cre- 
ated by this act shall be under the control and 
supervision of the Commissioner of Agriculture 
of the State of Florida.” 

and authorized the Governor, 
“to appoint Inspectors for the Division of Inspec- 
tion as provided by law as the same may be 
recommended in writing by the Commissioner of 
Agriculture. The inspectors appointed by the 
Governor under the provisions of this Act shall 
each hold such office until such time as the Gov- 
ernor may deem proper to discontinue the serv- 
ices of such Inspector, or until such time as the 
Commissioner of Agriculture may advise the 
Governor either that the services of such Inspector 
are not satisfactory or that the services of such 
Inspector are no longer required by the Division of 
Inspection. Commissions issued to such Inspectors 
shall run from the date thereof during the pleas- 
ure of the Governor not exceeding the term of four 
years, and the Governor is hereby expressly au- 
thorized to terminate the appointment of any In- 
spector at any time when in his judgment the 
best interests of the State will be subserved by 
discontinuing the services of such Inspector.” 
and provided that, 

“All funds arising from fees authorized by law 
for Oil Inspection, Food, Drug and Fertilizer In- 
spection, and Citrus Fruit Inspection from and 
after the passage of this Act shall be paid into 
the General Inspection Fund, which said Fund is 
hereby created in the office of State Treasurer, 
and the expenses incurred in carrying out the pro- 
visions of this Act, together with any other ex- 
penses incident to carrying out the provisions of 
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law in connection with such inspections shall be 
paid from such fund upon warrant drawn by the 
Comptroller, which warrants shall be issued upon 
vouchers approved by the Commissioner of Agri- 
culture.” 

Chapter 11998, Acts of 1927, amending Sections 1 
and 2 of Chapter 10149, Acts of 1925, and repealing 
all conflicting laws. 

“created in the Department of the Commissioner 
of Agriculture of the State of Florida the Bureau 
of Inspection. The Bureau of Inspection created 
by this Act shall be under the control and super- 
vision of the Commissioner of Agriculture of the 
State of Florida.” 


and authorized the Governor, 
“to appoint Inspectors for the Bureau of Inspec- 
tion as provided by law as the same may be recom- 
mended in writing by the Commissioner of Agri- 
culture. The Inspectors appointed by the Gov- 
ernor under the provisions of this Act shall each 
hold such offiec until such time as the Governor 
may deem proper to discontinue the services of 
such Inspector, or until such time as the Commis- 
sioner of Agriculture may advise the Governor 
either that the services of such Inspector are no 
longer required by the Bureau of Inspection. 
Commissions issued to such Inspectors shall run 
from the date thereof during the pleasure of the 
Governor not exceeding the term of four years, 
and the Governor is hereby expressly authorized 
to terminate the appointment of any Inspector at 
any time when in his judgment the best interests 
of the State will be subserved by discontinuing 
the services of such Inspector.” 
Even if the Act of 1927 amending Sections 1 and 
2 of the Act of 1925, authorizing the Governor “to 
appoint Inspectors for the Bureau of Inspection” did 
not terminate the terms of office of those who were 
appointed by the Governor to be “Inspectors for the 
Division of Inspection”, both the Act of 1925 and the 
Act of 1927 provide that the Inspectors appointed by 
the Governor “shall each hold such office until such 
time as the Governor may deem proper to discontinue 
the services of such Inspector, or until such time as 
the Commissioner of Agriculture may advise the Gov- 
ernor either that the services of such Inspector are 
not satisfactory or that the services of such Inspector 
are no longer required by the Division (or the Bureau) 
of Inspection”; and that “Commissions issued to such 
Inspectors shall run from the date thereof during the 
pleasure of the Governor not exceeding the term of 
four years, and the Governor is hereby expressly au- 
thorized to terminate the appointment of any In- 
spector at any time when in his judgment the best in- 
terests of the State will be subserved by discontinuing 
the services of such Inspector.” 
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Under Section 15, Article IV of the constitution, 
all appointed or elected officers, who are not liable to 
impeachment, may be suspended from office by the 
Governor for stated causes, and such officers may be 
removed from office by the Governor and the Senate 
for the same stated causes, and the Governor may fill 
the vacancies by appointment. But the statutes above 
quoted do not provide for suspension or removal from 
office. The provisions authorize appointments and 
provide for terminating the period during which an 
appointed Inspector may hold his office by any one of 
the three ways as quoted above one of which is that 
“the Inspectors appointed by the Governor * * shall 
each hold office * * until such time as the Commis- 
sioner of. Agriculture may advise the Governor either 
that the services of such Inspector are not satisfac- 
tory, or that the services of such Inspector are no 
longer required.” The statute authorizing the ap- 
pointments to be made may provide for ending the 
terms as quoted above, and each provision does not 
unlawfully invade the prerogatives of the Governor. 

‘The answer avers “that Respondent is advised and 
believes, and so states as a fact, that the Commissioner 
of Agriculture of the State of Florida on the 21st day 
of January, 1928, did advise the Governor of the State 
of Florida that the services of the Relator were not 
satisfactory, and that he, the Commissioner of Agri- 
culture, would not after February 1, 1928, approve 
any other salary or expense vouchers for the Relator,” 
and that “Respondent states upon information and 
belief, which he verily believes to be true, and so states 
as a fact, that the Relator did not act or render any 
service to the State of Florida as an Inspector for the 
Bureau of Inspection in the Department of Agricul- 
ture of the State of Florida at any time during the 
period from February Ist to June 24th, 1928, or at any 
other time after January 31, 1928.” 

These averments are adimtted by the motion for 
a peremptory writ and are not overcome by anything 
appearing in the record. The necessary result is that 
the relator’s term ended when the Commissioner of 
Agriculture advised the Governor that the services of 
relator were not satisfactory and that he would not 
after February 1st, 1928, approve any other salary or 
expense vouchers for the relator, even if the relator’s 
appointment as an Inspector for the Division of In- 
spection under Chapter 10149, did not end upon the 
taking effect of Chapter 11998, amending Chapter 
10149, by establishing a Bureau of Inspection and au- 
thorizing the Governor to appoint Inspectors for the 
Bureau of Inspection. The relator’s term of office and 
his service certainly ended in January, 1928, and his 
claim for salary after that time has no foundation 
predicated upon his commission or upon his services 
rendered. 


Section 3, Chapter 10149, which was not repealed © 
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by Chapter 11998, provides that “the expenses in- 
curred in carrying out the provisions of this Act, to- 
gether with any other expense incident to carrying 
out the provisions of law in connection with such in- 
spections shall be paid from such fund upon warrant 
drawn by the Comptroller, which warrants shall be 
issued upon vouchers approved by the Commission- 
ers of Agriculture. “The salaries of the Inspectors on 
a part of the “expenses incurred in carrying out the 
provisions of this Act.” 

Section 3, Article XVI of the constitution as 
amended in 1922, provides that “the salary of each of- 
ficer shall be payable monthly upon his own requisi- 
tion.” 

Even if this organic provision is applicable to the 
class of officers to which the relator belongs as an 
Inspector for the Division or Bureau of Inspection “in 
the Department of the Commissioner of Agriculture,” 
it is competent for the legislature in providing for a 
particular fund such as the General Inspection fund 
here, and in regulating its disbursement from the 
State Treasury, to require vouchers to be approved by 
the Commissioner of Agriculture, for the salaries as 
well as the expenses of Inspectors whose official acts 
are under the direction of the Commissioner of Agri- 
culture. The answer shows that no such approved 
voucher has been presented for the salary here 
claimed. 

The relator has not shown a right to a peremptory 
writ and the alternative writ should be and it is here- 
by dismissed. 

TERRELL, C.J. concurs. 


MINNIE C. COLLINS and 
her husband, W. E. COLLINS, 
Appellants, 
Vv. DADE COUNTY 
W. G. BRIGGS, INC., a 
Florida Corporation, 
Appellee. 
ELLIS, J. 

This is an appeal from an order overruling a de- 
murrer to a bill to foreclose a mortgage lien upon a 
certain lot in Miami. 

In May, 1924, Minnie Collins and her husband 
W. E. Collins executed the mortgage to secure the 
payment of a debt of $4,500 due by them to the Leslie 
Bond & Mortgage Company as trustee. The debt was 
evidenced by twelve promissory notes each bearing 
date May 15, 1924, with interest from date at 8 per 
centum per annum. The mortgage was duly recorded. 

In January, 1925, the Leslie Bond and Mortgage 
Company assigned the notes and mortgage to Avery 
C. Smith and in July, 1927, Smith and his wife. as- 


signed the notes and mortgage to the complainant W. 
C. Briggs, Inc., a Florida corporation, which in Au- 
gust of that year exhibited its bill in the Circuit Court 
for Dade County against Minnie Collins and her hus- 
band W. E. Collins and May Cotton and her husband 
Ernest Cotton to foreclose the mortgage lien. 

Mrs. Cotton and her husband were made parties 
defendant because as it was alleged in the bill Collins 
and wife agreed in September, 1925, to convey the 
mortgaged premises to Mrs. Cotton and her husband. 
Summons was served upon Mr. Collins and other de- 
fendants and the Collins’ demurred to the bill. The 
demurrer was overruled and they appealed. The de- 
murrer does not attack the bill generally for lack of 
equity but does attack it specifically in nine points, 
none of which are argued. In such case the order ap- 
pealed from should be affirmed. _ 

The rule applicable alike to pleadings at law or 
in equity is that when an assignment of error is based 
upon an order overruling a demurrer to a declara- 
tion the plaintiff in error is confined to grounds 
stated in the demurrer and argued on appeal, unless 
the declaration wholly fails to state a cause of action. 
See DeFuniak Springs v. Perdue, 69 Fla. 326, 68 
South. Rep. 234; Groover v. Hammond, 73 Fla. 1155, 
73 South. Rep. 857; West Palm Beach v. Ryder, 73 
Fla. 558, 74 South. Rep. 603. 

While the demurrer attacked the whole bill by 
pointing out certain defects claimed to exist, it never- 
theless operated as an admission that all the allega- 
tions which were well pleaded were true. The aliega- 
tions of the bill of complaint may not be said to con- 
stitute a model of good pleading yet under the allega- 
tions sufficiently made and admitted a case entitling 
the complainant to the relief prayed may be made by 
appropriate and sufficient evidence. 

It is alleged that the Leslie Bond & Mortgage 
Company assigned the mortgage and notes to Avery 
C. Smith. The mortgage was made to the Leslie Com- 
pany as trustee but neither the bill nor the mortgage 
definitely names the cestuis que trustent. From the 
general tenor of the mortgage it appears that the 
corporation was merely selected by the mortgagors as 
one in whose name the security should repose while 
the notes might be held by different persons. The 
Company was authorized to sell the notes without fur- 
ther consent from the mortgagor. When the notes 
without further consent from the mortgagor. When 
the notes were all assigned to Smith the security fol- 
lowed even without an assignment of it in writing. 
The nominal] trustee became no longer even a naked 
trustee. All the covenants designed for the security 
of the debt inured to the benefit of the holders of it. 

We think that there is no merit in the assignment 
of error, so the order is affirmed. 

TERRELL, CJ., and BROWN, J., concur. 
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WHITFIELD, PJ., and STRUM and BUFORD, 
JJ., concur in the opinion and judgment. 

Opinion filed September 17, 1929. 

An appeal from the Circuit Court for Dade Coun- 
ty, Paul D. Barns, Judge. 

R. B. Gautier, for Appellants; 

Marshburn, Mendenhall & McDonald, for Appellee. 


SERVICE LUMBER & SUPPLY COMPANY, 


Appellant, 
Vv. INDIAN RIVER COUNTY. 
J. A. COX, 
Appellee. 
ELLIS, J. 


This is a suit to enforce a lien for materials fur- 
nished and labor performed by J. A. Cox for Harry 
S. Blackford and L. F. David in the construction of a 
house on the north half of Lot 6 of Jacoby’s Addition 
to Vero Beach. 

There was a decree in favor of Cox who brought 
the suit against Blackford and David and Service 
Lumber & Supply Company, a Corporation, which 
purchased the north half of the lot from Blackford 
and Davis after a notice of lien by Cox upon the entire 
lot had been filed and recorded in the clerk’s office. 

The Service Lumber & Supply Company answered 
and so did Davis but a decree pro confesso was entered 
against Blackford. The Service Lumber and Supply 
Company only appealed. 

Three questions are presented by appellant in an 
attack upon the decree. First, Blackford and David 
were not the owners of the property at the time the 
labor and materials were performed and furnished by 
Cox. That fact is averred to be true in the answer of 
the corporation but the answer of David does not 
aver it to be true and the evidence tends to establish 
the fact that Blackford and David owned the lot, 
caused the house to be built upon the north half of the 
lot for themselves and Blackford, moved into it on 
February 12, 1926, and they afterwards sold the 
north half of the lot to the Service Lumber & Supply 
Company sometime in August, 1926. Mr. David testi- 
fied that although they owned the property the deed 
conveying it was not obtained by them until after the 
house was finished. They built the house however 
and supervised its construction. 

Liens for labor and material as provided for by 
the statute may be acquired against the “owner, ab- 
solute or limited, of the property, real or personal, 
upon which a lien is claimed’. See Sec. 5390 Comp. 
Gen. Laws 1927. 

Even if Blackford and David did not actually have 
in their possession a deed of conveyance to the proper- 
ty they were in possession of it, caused the house to 
be built for themselves, and later obtained the deed 
of conveyance to the lot. 


Under some statutes of early date it was generally 
understood that legal estates only could be subjected 
to a mechanics lien; the word owner being construed 
to mean the owner of the legal title, not the vendee 
under a contract for conveyance. See Lamb v. Can- 
non, 38 N. J. L. 362; Hayes v. Fessenden, 106 Mass. 
228; Johnson v. Pike, 35 Me. 291. 

Under statutes like the Florida law, however, the 
right to a lien is not limited to an estate in fee but 
extends to any interest of the person that is trans- 
ferable in the real estate at whose instance the build- 
ing was erected. See Horn v. Clark Hardware Co., 54 
Colo. 522, 131 Pac. Rep. 405, 45 L. R. A. (N. S.) 100. 

A person in possession is presumed to have an in- 
terest chargeable with a lien until the contrary is 
made to appear. The lien attaches to whatever in- 
terest the owner had when the work was begun and 
to another or greater interest whenever acquired be- 
fore the lien is enforced. See Jarvis v. State Bank, 
22 Colo. 309, 45 Pac. Rep. 505, 55 A. S. R. 129; Salem 
v. Lane & Bodley Co., 189 Ill. 593, 60 N. E. Rep. 37, 
82 A. S. R. 481; Monroe v. West, 12 Iowa 119, 79 Am. 
Dec. 524; Rochford v. Rochford, 188 Mass. 108, 74 
N. E. Rep. 299, 108 A. S. R. 465; 18 R. C. L. p. 885. 

The first point of attack therefore must fail. 

The second attack is that the notice of lien was not 
filed within three months after the labor was per- 
formed and the material furnished. The statute re- 
quires this to be done. No notice of a perfected lien 
shall be effectual against creditors or purchasers of 
the owner without notice unless it be filed within three 
months after the entire performance of the labor or 
the entire furnishings of the material. (Sec. 3517 
Rev. Gen. Stats. 1920) Sec. 5380 Comp. Gen. Laws 
1927. 

The property was acquired by the Service Lum- 
ber & Supply Company about August 11, 1926. The 
lien of the complainant Cox was filed June 5, 1926, 
in the clerk’s office. The material and labor for 
which the lien was declared were furnished March 
15, 1926, and April 1st of that year, according to the 
allegations of the bill of complaint. The Lumber 
Company’s answer denies that allegation while the 
answer of David, one of the defendants, denies the ex- 
istence of any contract between Cox and the copart- 
nership of Blackford and David. The evidence, how- 
ever, tends to show that Cox furnished materials and 
performed labor on the house for which he would be 
entitled to a lien on the premises under the statute; 
that he began work in January during the latter part 
of the month and finished about the 15th of March, 
1926. On that date he made out a bill and gave it to 
Blackford and David although the “bulk of the work 
was finished” sometime in February. The evidence 
justifies the chancellor’s finding that the parties in- 
terested did not consider the “job.as finished” until 
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the complainant completed certain work of lathing 
and plastering, which he called ‘patching’, which 
amounted to about a day’s work sometime in March. 
It has not been made to appear that the chancellor’s 
finding on this point in the controversy was erroneous 
so it will not be disturbed. See Johns v. Bowden, 72 
Fla. 530, 73 South. Rep. 603; Farrell v. Forest Inv. 
Co., 73 Fla. 191, 74 South. Rep. 216; Douglas v. Ogle, 
80 Fla. 42, 85 South. Rep. 243. 


The Service Lumber & Supply Company however 
had actual notice that the material was furnished and 
labor performed by Cox upon the property which it 
afterwards purchased from Blackford and David. 
And whether Cox performed the labor and supplied 
the material under a contract or employment, if any 
such distinction can be made in this case as appellant 
seeks to make, the fact remains that Cox supplied the 
materials consiSting of metal laths and performed the 
labor of putting on such laths and wood laths which 
his employer required. The metal laths were pur- 
chased from Service Lumber & Supply Company by 
O. A. Anders and by him sold to Cox; that O. A. An- 
ders had the contract for the plastering on the house 
next to the one under consideration and belonging to 
Blackford and David. From the evidence in the case 
it was reasonable to conclude that the defendant cor- 
poration had actual notice of the furnishing of ma- 
terial and labor by Cox in the construction of the 
building it purchased. It was also reasonable to infer 
that the matter of completing the work by doing 
patch work amounting to a day’s labor was not such 
a negligible or unimportant part of the agreement 
under which Cox worked as to be considered as hav- 
ing no bearing upon the question as to when the work 
was completed, because the owner of the property 
considered it so important that he refused to make a 
payment upon the account until that work was com- 
pleted and used it as an excuse for delaying payment. 


The third point of attack is that in as much as the 
notice of lien describes the entire lot 6 of Block 9 
Jacoby’s Addition to City of Vero Beach as the proper- 
ty upon which Cox declared his lien he should not be 
granted a decree enforcing the lien as to the north 
half of the lot upon which the house is located on 
which Cox furnished the labor and supplied part of 
the material in its construction. No authority is cited 
in support of the proposition and we do not perceive 
any merit in the point. 


No error appears to have been committed by the 
chancellor so the decree is affirmed. 


TERRELL, CJ., and BROWN, J., concur. 

WHITFIELD, PJ., and STRUM and BUFORD, 
JJ., concur in the opinion and judgment. 

Opinion filed September 17, 1929. 


An appeal from the Circuit Court for Indian River 
County, Elwyn Thomas, Judge. 

C. P. Diamond, for Appellant; 

Alto Adams and W. H. Wolfe, for Appellee. 


COMMERCIAL FINANCE COMPANY, 
a corporation, 
Appellant, 
Vv. HERNANDO COUNTY 
BROOKSVILLE HOTEL COMPANY, 
a corporation, 
Appellee. 
ELLIS, J. 

The Brooksville Hotel Company, a corporation 
doing business in the City of Brooksville where it 
owned and operated a hotel, entered into an execu- 
tory contract of sale with the Refrigeration Sales 
Company under which the Refrigeration Company 
agreed to sell and the Hotel Company agreed to buy 
a refrigerator to be used by the purchaser at the 
“Tangerine Hotel until paid for’. The price to be 
paid for the refrigerator cannot be determined from 
the terms of the contract. The bill alleges the sum 
to be $2183, all of which has been paid except the 
sum of $163. 

The contract provided that the refrigerator was 
to be delivered by the seller to a common carrier at 
Jacksonville; that the title to it should remain in the 
seller until the “purchase indebtedness is fully paid 
in cash.” It provided that in certain contingencies, 
among which were the removal of the refrigerator 
from the place designated for its use or the failure to 
pay any of the installments to become due under the 
contract, the seller should have the option forthwith 
of repossessing the “‘said goods and chattels” retain- 
ing as rent, depreciation and for liquidation damages, 
any payments theretofore made. 

The contract was assigned to the Commercial Fi- 


_nance Company, a corporation to whom the Hotel 


Company paid installments until there was left an un- 
paid balance of $163. It then sued out a writ of re- 
plevin to obtain possession of the refrigerator. A 
writ came to the hands of the Sheriff of Hernando 
County and the Hotel Company commenced its suit 
against the Finance Company and the Sheriff io re- 
strain the former by injunction from further prose- 
cuting its action of replevin and the Sheriff from 
taking possession of the refrigerator under the writ. 

The proposition upon which the bill rests is that 
upon the installation of the refrigerator, which was 
a “Twitty Portable Cork & Cement Refrigerator” with 
“three freezing compartments and all necessary pipe 
& fittings”, it became fixed to the freehold and lost 
its quality of personal property. 

The bill alleges that the sellers installed the re- 
frigerating plant and in doing so built the same into 
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the Hotel, erected the plant upon a concrete base and 
connected the necessary pipes thereto; that it cannot 
be removed “without destroying the walls of said 
building and tearing’ out certain portions thereof’. 
The bill was sworn to by R. W. Heald, who is not de- 
scribed as complainant, attorney, agent or officer of 
the complainant. 

A temporary injunction was granted without 
notice. A demurrer to the bill was overruled. The 
defendant answered and then moved to dissolve the 
injunction, which motion was denied and the defend- 
ant appealed from the order granting a temporary in- 
junction and the order denying the motion for a dis- 
solution of the same. 

The bill was without equity. The refrigerator did 
not constitute part of the freehold. Its character as 
personal property was not lost by the installation of it 
in the building. The title was in the complainant who 
succeeded to the rights of the Refrigeration Company. 
The failure to pay the installments due gave to the 
plaintiff in replevin the right to repossess it. 

The refrigerator was personal property when ihe 
contract was made between the parties; it was re- 
ferred to in the contract as a chattel; in the transac- 
tion between the parties it was so regarded, as the 
contract in one of its clauses dealt with the possibility 
of its being removed from the building where it was 
to be used. The bill does not allege that the parties 
intended by the installation of the “plant” to make it 
a part of the freehold, nor that the seller waived his 
right to repossess it in the event of the failure of the 
purchaser to pay for it. 

If the refrigerator did not become a fixture upon 
the land, did not lose its character as personal proper- 
ty, never passed into the ownership of the complain- 
ant, the bill made no case for an injunction to re- 
strain the recapture of the machine. 

In the case of Seedhouse v. Broward, 34 Fla. 509, 
16 South. Rep. 425, this Court said, speaking through 
Mr. Justice Taylor, that “In establishing the fact 
whether a given thing is or is not a fixture upon land, 
the intention of the owner in placing it there, to be 
gathered from his declarations, and from the charac- 
ter, relations and purposes of the property, is an im- 
portant element, sometimes of controlling importance”. 

A fixture is an article which was a chattel, but 
which by being physically annexed or affixed to the 
realty by some one having an interest in the soil be- 
comes part and parcel of it. An examination of the 
authorities upon the question of what is a fixture will 
reveal that the above definition, which is taken from 
the text in American and English Encyclopedia of 
Law, is about as definite as can be found. 

Judge Kent, in Strickland v. Parker, 54 Me. 263, 
said: “It is not to be disguised that there is an almost 
bewildering difference and uncertainty in the various 


authorities, English and American, on this subject of 
fixtures”. Continuing he said: “One thing is quite 
clear in the midst of the darkness; and that is, that 
no general rule, applicable to all cases, and to all re- 
lations of the parties, can be extracted from the au- 
thorities”’. 

Under the rule as it was applied in the early cases 
in England the complainant would have a better case, 
but even then it would be confronted by the objection 
that it, the owner of the freehold, was not the owner 
of the chattel when it was attached. According to 
Lord Chancellor Hardwicke, “in the old cases they go 
a great way upon the annexation to the freehold, and 
so long ago as Henry the Seventh’s time the courts of 
law construed even a copper and furnace to be part 
of the freehold”. See 8 Am. and Eng. Ency. Law p. 
42, note. 

The above authority declares that in order to as- 
certain whether or not a particular thing is a fixture 
it is necessary to apply the three rules which the 
courts have most generally in adjudicated cases agreed 
upon. They are as follows: first, actual annexation 
to the realty or something appurtenant thereto; sec- 
ond, appropriateness to the use or purpose of that 
part of the realty with which it is connected, and 
third, the intention of the party making the annexa- 
tion that it shall be a permanent accession to the free- 
hold. What that intention was in making the an- 
nexation is inferred from the following facts: a, the 
nature of the article annexed; b, the relation of the 
party making the annexation; c, the structure and 
mode of annexation and d, the purpose or use for 
which the annexation has been made. 

That the refrigerator was actually annexed and 
was appropriate to the purpose of the part of the 
realty with which it was connected is clearly enough 
stated or may be inferred from the allegations of the 
bill, but the intention of the parties in annexing it 
and their relation to the article and the freehold 
clearly appears from the exhibit to the bill to be con- 
trary to any purpose of making the chattel a part of 
the realty. 

The chattel was not owned by the owner of the 
freehold; the purpose of the owner of the chattel was 
that it should remain personal property until paid 
for; in this purpose the owner of the freehold partici- 
pated. They both contemplated the possibility of its 
removal! and made provision in the contract for such 
an event. They both agreed that the owner of the 
chattel might repossess it at any time the owner of 
the land should make default in the payments and that 
the title to the chattel should remain in the seller until 
the thing was paid for, which is inconsistent with the 
idea that it should become a part of the land. 

Many cases hold that the intention of the party — 
making the annexation is the chief. element to be con- | 
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sidered. Hil] v. Sewald, 53 Pa. St. 271; McDavid v. 
Wood, 5 Heisk (Tenn.) 95; Allen v. Mooney, 130 
Mass. 155; Ottumwa Woolen Mill Co. v. Hawley, 44 
Iowa 57; Hutchins v. Masterson, 46 Tex. 551; Hill v. 
Wentworth, 28 Vt. 428; Jones on Mortgages, (4 Ed.) 
Sec. 429. 

Articles of furniture are not fixtures though at- 
tached to the building. Shaw v. Lenke, 1 Daly (N.Y.) 
487; McKeage v. Hanover Fire Ins. Co., 81 N. Y. 38, 
37 Am. Rep. 471. 

Electrical refrigerators are somewhat in the na- 
ture of machinery and yet have something of the 
quality of furniture. Although they are attached by 
wires and pipes to the building and may even be 
placed upon specially constructed bases or foundations 
they are usually regarded by the trade as chattels; 
they are sold often upon installments and the parties 
agree that the nature and character of the article as 
personalty shall not change nor the ownership of it 
pass until paid for. We think that in the case pre- 
sented by the bill the chattel did not become a fix- 
ture; that there was no equity in the bill and that the 
injunction should not have been granted. The de- 
murrer should have been sustained. 

The orders appealed from are reversed. 

TERRELL, CJ. and BROWN, J., concur. 

WHITFIELD, PJ., and STRUM and BUFORD, 
JJ., concur in the opinion and judgment. 

Opinion filed September 17, 1929. 

An appeal from the Circuit Court for Hernando 
County, Fred L. Stringer, Judge. 

Geo. C. Martin and H. L. Anderson, for Appellant; 

J. C. Davant, for Appellee. 


J. B. CONYERS, 
Plaintiff in Error, 
Vv. LEE COUNTY. 
STATE, ex rel EDWARD M. CONROY, 
Defendant in Error. 
BUFORD, J. 

In this case a petition was filed for writ of pro- 
hibition to be issued by the Circuit Court to J. B. 
Conyers, Justice of the Peace, prohibiting the said 
Conyers from exercising jurisdiction as Justice of the 
Peace in a certain cause then pending and at issue in 
the Court of such Justice of the Peace. A demurrer 
was filed to the petition, which demurrer was over- 
ruled. The respondent declined to plead further and 
thereupon the order of prohibition was made. It is 


alleged in the petition that on the 6th day of March 
A. D. 1929 the Board of County Commissioners in 
and for Lee County, Florida, did at regular meeting 
assembled re-district Lee County, Florida, into Justice 
of the Peace Districts, and that the Justice of the 
Peace District numbered Four in and for Lee County, 
Florida, was re-districted as follows: That such Jus- 


tice of the Peace District was to include all that ter- 
ritory in Lee County, Florida, bounded on the North by 
the Southerly side of Main Street, on the West by the 
Easterly side of Monroe Street, on the East by the 
Westerly side of Broadway Street and on the South by 
the Northerly side of Second Street, lying wholly 
within the Limits of the City of Fort Myers, Lee Coun- 
ty, Florida, and that such District should thenceforth 
be described and numbered as Justice of the Peace 
District Number One (1). 

The judgment entered prohibited J. B. Conyers as 
Justice of the Peace from further proceeding in the 
case of Hough Insurance Co., Inc., vs. Edward M. 
Conroy. 

Courts may take judicial cognizance of all public 
documents and public records. They may take judicial 
cognizance of the location of permanent land marks 
and fixed monuments. They may take judicial cog- 
nizance that a certain named city or town is within 
certain county. 

This Court having inspected a certified copy of 
that part of the plat of the City of Fort Myers as the 
same appears on file in the office of the City En- 
gineer of the City of Fort Myers, in the public records 
of the said City in Lee County, Florida, showing the 
area described in the resolution above mentioned, ju- 
dicial cognizance is taken of the fact that the terri- 
torial limits of the Justice of the Peace District No. 
1, as attempted to be fixed by the Board of County 
Commissioners of Lee County in a resolution adopted 
on the 6th day of March, 1929, was confined to and 
made co-extensive with one certain block in the City 
of Fort Myers, Florida, known as the Court House 
Square. 

The office of the Justice of the Peace is a consti- 
tutional office and the incumbent of such office is a 
constitutional officer. When a Justice of the Peace 
has been elected and qualified to serve in any district, 
his office can not be abolished during the term {or 
which he has been elected. The Constitution, Article 
V, Section 21, provides: 

“The County Commissioners of each County 
shall divide it into as many Justice Districts, not 
less than two, as they may deem necessary. ‘There 
shall be elected one Justice of the Peace for each 
of the said districts. He shall hold his office for 
four years.” 

Section 5210 C. G. L. 1927, provides as follows: 

“5210. (3357) Number districts and boun- 
daries.—The Board of County Commissioners of 
each county shall divide their respective counties 
into as many Justice Districts, not less than two, 
as they may deem necessary, and as near as prac- 
ticable the limits of said districts shall be co-ex- 
tensive with the limits of one or more election 
districts of the respective counties.” 
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The above quoted section is the statutory author- 
ity under the Constitution for the division of Coun- 
ties into Justice of the Peace Districts, and this sec- 
tion of the statute requires that the County Commis- 
sioners in dividing the counties into Justice of the 
Peace Districts shall so designate the districts as to 
make as near as practicable the limits of the district 
co-extensive with the limits of one or more election 
districts. The statute does not conflict with the or- 
ganic provision and is a permissible regulation under 
the Constitution. The County Commissioners are 
without authority to arbitrarily fix the boundary of 
the Justice of the Peace District so that the practical 
result is to abolish the Justice of the Peace District 
and to deprive a Justice of the Peace then holding of- 
fice under the constitution from exercising the func- 
tions of his office. The Justice of the Peace must 
reside in the district which he serves, and therefore, 
the place of his residence must be included within the 
boundaries of a Justice of the Peace District if the 
Board of County Commissioners attempt to change 
the lines of Justice of Peace Districts after a Justice 
of the Peace has been elected and qualified to hold 
office in such district. It is also the duty of the 
Board of County Commissioners to comply with the 
statute in fixing the boundaries of the Justice of the 
Peace Districts so that the territorial area of the 
Justice of the Peace Districts will conform as nearly 
as is practicable to and be co-extensive with the area 
of one or more voting districts. 

The action of the Board of County Commissioners 
in adopting the resolution which is made a part of 
the petition for the writ of prohibition in the Court 
below whereby the Board practically abolished the 
Fourth Justice of the Peace District and created a 
district co-extensive with the Court House Square, 
was without authority of law and was, therefore, null, 
void and of no effect. 

The demurrer to the writ should have been sus- 
tained and the writ quashed. The judgment is re- 
versed. 

WHITFIELD, PJ. and STRUM, J., concur. 

TERRELL, CJ., and ELLIS and BROWN, JJ., 
concur in the opinion and judgment. 

Opinion filed September 17, 1929. 

A writ of error to the Circuit Court for Lee Coun- 
ty, George W. Whitehurst, Judge. 

E. M. Magaha, for Plaintiff in Error; 

Watt Lawler, for Defendant in Error. 


EK. L. REESE, BEATRICE WHITE 
REESE, his wife, J. FREDERICK 
E. WOOD and JULIA C. WHITE, as 
Executors of the last will and 
testament of GEORGE H. WHITE, 
deceased, and R. P. REESE, 


Appellants, 
Vv. ESCAMBIA COUNTY. 
ASHER LEVIN, 
Appellee. 
ELLIS, J. 

Asher Levin in July, 1925, entered into a contract 
for the purchase of a certain lot in Pensacola with 
E. L. Reese and wife and J. Frederick E. Wood and 
Julia C. White as executors of the will of George H. 
White deceased. The price to be paid for the property 
was $25,000 of which $2,500 was paid in cash to R. P. 
Reese, who was attorney for the sellers, E. L. Reese 
and others. 

The contract provided, among other things, that 
the remainder of the purchase price $22,500 should be 
paid by the purchaser “upon delivery of a good war- 
ranty deed conveying a good title” to the property ‘“‘to 
the party of the second part or his assigns”. Asher 
Levin was described as party of the second part. 

The contract contained the following clauses: 

“The parties of the first part agree at their expense 
to furnish an abstract of title, and the purchase of the 
property by the party of the second part is condition- 
ed upon the title being good, or being made good 
within a reasonable length of time. 

“It is mutually agreed that the 1925 taxes shall 
be prorated as of date of actual transfer of the prop- 
erty on basis of rate and assessment for 1924. 

“Failure by the party of the second part to com- 
plete the purchase within ninety days from the date 
of this agreement for any reason except defective 
title, shall cause him to forfeit the $2500 deposited 
and paid herewith. If the title is not good and not 
made good within a reasonable length of time, the 
$2500.00 is to be returned to the party of the second 
part upon surrender of abstract of title.” 

The contract was entered into between the parties 
prior to the passage of Chapter 11383 Laws of Florida 
passed at the Extraordinary Session of the Legisla- 
ture, November 17 to 25, 1925, and approved by the 
Governor November 30, 1925, which act was designed 
to afford a prompt and adequate method by which the 
rightful owner of real property may place his own 
title in repose by obtaining a speedy adjudication of 
the effect of hostile claims or clouds. McDonald v. 
McElvy, 91 Fla. 770, 108 South. Rep. 820. 

In December the sellers submitted an abstract of 
title to the purchaser which did not show a good title. 
Thereupon on January 28, 1926, the sellers brought 
suit in the Circuit Court for Escambia County against 
all persons known and unknown to quiet the title. The 
suit was brought under Chapter 11383, supra, and on 
May 13, 1926, was still pending and undetermined. 

Thereupon on the last mentioned date Levin ex- 


hibited his bill in chancery setting out the facts as re- . 
lated above and alleging that a controversy had arisen ~ 
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between the parties to the contract in which the sell- 
ers contend that the contract requires the buyer to 
await the result of the suit to remove the cloud on the 
title and to accept the deed when a decree shall be 
entered quieting the title, and the complainant Levin 
contends that he is not bound by the contract to 
await the result of the suit. He claims that even if 
the suit should result in a decree in favor of the sellers 
the decree would not become absolute before the ex- 
piration of one year from the entry thereof. See 
Chapter 11383, Sec. 7, supra. 

It is alleged that Levin notified Reese that a rea- 
sonable time for making good the title to the property 
has elapsed and that Reese declared that his clients 
would retain the cash payment of $2500 and he as 
custodian thereof would pay it over to them upon the 
entry of the decree in their favor in the said suit and 
the tender of a conveyance to Levin if the latter should 
fail and refuse to make the remaining payment of 
$22,500. There is no allegation that Levin has made 
a demand upon Reese for the return of the cash pay- 
ment. The bill does allege that the complainant Levin 
is unable to determine what proper construction 
should be made of the contract of purchase with re- 
spect to his rights in the matter of whether a rea- 
sonable time has elapsed for the defendants to make 
good their title to the property and particularly 
whether the entry of a decre in the suit to quiet title 
in favor of the sellers will operate and have the effect 
of making the title to the property good in them 
within the meaning of the contract and as against the 
claims of all persons and particularly all unknown per- 
sons having interests in the property affected by the 
contract. 

A copy of the bill to quiet title is attached to the 
bill of complaint as an exhibit. 

The prayer is for a declaratory decree determin- 
ing: whether a reasonable length of time has passed 
for making good the title by the sellers; whether the 
complainant by the terms of the contract will be bound 
to treat a decree in favor of the sellers in the suit to 
quiet title as operating to make good the title to the 
property in the sellers so as to require Levin upon a 
tender of a deed to him to accept the same and the re- 
mainder of the purchase price, and whether the com- 
plainant Levin is not entitled to have returned to him 
the cash payment of $2,500 and stand discharged from 
the contract. There is a prayer to enjoin Reese from 
paying over to the sellers the cash payment made and 
that pending this suit that the other defendants be 
restrained from forfeiting or attempting to forfeit 
the same. There was also a prayer for general relief. 

A demurrer to the bill was overruled. The de- 
murrer challenged the equity of the bill; that the com- 
plainant had a remedy at law for a breach of the con- 
tract; that there was no demand by complainant for 


performance of the contract by defendants; that the 
complainant does not allege*any tender of perform- 
ance of the contract on his part nor that any demand 
has been made upon defendants for performance. 

Later, without leave of court, another demurrer 
was interposed by the defendants to the bill attacking 
the constitutionality of Chapter 7857 Laws of Florida 
1919 entitled “AN ACT to Authorize Certain Courts 
in This State to Render Declaratory Decrees in Cer- 
tain Cases, and to Authorize the Supreme Court to 
Prescribe Rules to Carry This Act Into Effect’. See 
Sec. 4953 Comp. Gen. Laws 1927. That demurrer was 
also overruled and the defendants appealed from both 
orders. 

The bill is not one for a rescission of the contract 
upon the ground of defect of title in the sellers, al- 


.though the complainant upon such ground if estab- 


lished would be entitled to the return of the money 
paid on the purchase price. Musselwhite v. Oleson, 
60 Fla. 342, 53 South. Rep. 944; Hunter v. Bradford, 
3 Fla. 269, text 287. 

Although there is no specific prayer for rescission 
of the contract such relief would not be inappropriate 
under the prayer for general relief because it is not 
inconsistent with the general scope and apparent pur- 
pose of the bill. Lee v. Patten, 34 Fla. 149, 15 South. 
Rep. 775; Edmons v. Gracy, 61 Fla. 593, 54 South. 
Rep. 899. When there is a prayer for special relief 
and a general prayer the court can extend the relief 
specially prayed for or give such relief as the case 
warrants; See Lockhart v. Leeds, 195 U. S. 427, 25 
Sup. Ct. Rep. 76, 49 L. Ed. 263; Tyler v. Savage, 143 
U. S. 79, 12 Sup. Ct. Rep. 340, 36 L. Ed. 82; Shelby v. 
Tardy, 84 Ala. 327, 4 South. Rep. 276; Enfield Toll 
Bridge Co. v. Hartford & N. H. R. Co. 17 Conn. 40, 
42 Am. Dec. 716; Walker v. Converse, 148 Ill. 622, 36 
N. E. Rep. 202; Davidson v. Burke, 143 Ill. 139, 32 
N. E. Rep. 514, 36 Am. St. Rep. 367; Wilson v. Horr, 
15 Iowa 489; Nudd v. Powers, 136 Mass. 273; Whit- 
field v. Cate, 6 Jones’ Eq. (N. C.) 136; Webster v. 
Harris, 16 Ohio 490; Matthias v. Warrington, 89 Va. 
533; 16 S. E. Rep. 662; Brown v. Sewell, 11 Hare 49, 
15 Eng. Ch. 49, 17 Jur. 708, 68 Eng. Reprint 1182. 

There was a contract in writing between the par- 
ties for the purchase and sale of land under which the 
sellers agreed to convey a good title to the purchaser 
and the latter made a cash payment down of $2,500. 
The purchase of the property under the terms of the 
agreement “is conditioned upon the title being good 
or being made good within a reasonable length of 
time”. The title was not good, as disclosed by the ab- 
stract which the sellers were under the necessity of 
furnishing and did furnish about five months after 
the contract was made, so they proceeded to institute 
a suit in the Circuit Court to remove the cloud upon 
the title against all parties, persons or corporations 
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claiming interest in the property under certain named 
deceased persons, about thirty-nine in number, and 
heirs of them and a few corporations, all numbering 
about forty more. The places of residence of many of 
the defendants were alleged to be unknown and the 
names and residences of others, the heirs, devisees 
and grantees of parties claiming some interest in the 
land, were also alleged to be unknown. If the case is 
not contested, decrees pro confesso taken in many 
cases on constructive or substituted service by publi- 


cation, and the cause speeded to as early a conclusion 


as the procedure allows, a determination of the suit 
may be reached, if none of the defendants litigate the 
case, within two months after the bill was filed. But 
the statute permits all defendants who were not per- 
sonally served with process to cause the case to be 
opened within six months, litigate the cause and then 
they may have six months after the decree in which 
to appeal, which would require perhaps a few more 
months to finally conclude. 

The bill to remove a cloud upon the title discloses 
that the outstanding adverse interests or claims are 
numerous and involve questions of descent as well as 
title which split the potential interest into numerous 
parts. Prior to the enactment of Chapter 11383, 
supra, the matter of removing all such claims as 
clouds upon the title either under the statute as it 
then existed or by obtaining quit claim deeds might 
have involved a more tedious and longer process than 
the procedure under Chapter 11383, supra. 

In view of the obligation of the sellers to convey 
a good title to the purchaser and the clause by which 
the sellers were allowed a reasonable time to make a 
good title, the only question presented is whether the 
* delays actually incurred before beginning the suit and 
those necessarily incurred by the proceeding may be 
considered as a reasonable time to be allowed in mak- 
ing the title good. In this connection may also be 
considered the unstable or fluctuating values of real 
estate at or about the time of the contract of which 
the court will take judicial notice. See McCaskill v. 
Dekle, 88 Fla. 285, 102 South. Rep. 252. 

We deem it unnecessary to discuss the constitu- 
tionality of Chapter 7857, supra, because the question 
which has arisen under the contract in this case being 
merely whether the delay of five months from the 
date of the contract when the sellers should have 
known the condition of their title before submitting an 
abstract thereof and then the further delay of one 
month and a half before beginning a suit to remove 
the clouds upon the title which by the very nature of 
such proceedings would cause longer delays which 
might extend over a period of one or two years, was 
an unreasonable delay. We think that under these 
circumstances the sellers cannot be said to have made 
good the title within a reasonable time from the date 


of the contract and the purchaser is entitled to a 
rescission of it and refund of the deposit which may 
be decreed under the bill and prayer for general 
relief. 

In this view of the case we think the decretal or- 
ders appealed from should be and they are hereby 
affirmed. 

TERRELL, CJ. and BROWN, J., concur. 

WHITFIELD, PJ., and STRUM and BUFORD, 
JJ., concur in the opinion and judgment. 

Opinion filed September 11, 1929. 

An appeal from the Circuit Court for Escambia 
County, A. G. Campbell, Judge. 

John S. Beard and R. Rope Reese, for Appellants; 

Watson & Pasco & Brown, for Appellee. 


NORTHLAND PROPERTIES, INC., a 
corporation, and BISCAYNE TRUST 
COMPANY, a corporation, 
AS TRUSTEE, 
Appellants. 
Vv. 
An Appeal from the 
Circuit Court for 
Dade County. 
CITY NATIONAL BANK IN MIAMI, 
a banking corporation, duly 
organized and existing under 
and by virtue of the banking 
laws of the United States of 
America, SOUTHLAND PROPERTIES, INC., 
sometimes known as Southland 
Properties, and also sometimes 
known as Southerland Properties, 
Inc., a corporation, COMMERCIAL 
INVESTMENT TRUST CORPORATION, 
a corporation, ELLEN CLEMENTS, 
a single woman, doing business 
under the name and style of 
“Combak Lunch”, and FRED W. 
VANDERPOOL, 
Appellees. 

This cause is before the Court upon a motion of 
counsel for Appellants to modify the order granting 
supersedeas therein. 

The Circuit Judge made an order granting super- 
sedeas in which it was provided that the appeal en- 
tered by the Appellants “do have the force of an 
operate as a supersedeas upon the Defendants * * * 
executing and filing with the Clerk of this Court their 
joint and several bond in the sum of Twenty-five hun- 
dred ($2500.00) Dollars with two good and sufficient 
obligors, payable to the complainant * * * said bond 
to be approved by the Judge or Clerk of this Court, 
and conditioned that if the said appeal shall be dis- . 
missed or the said orders and final decree be affirmed | 
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by the Supreme Court to pay all costs and damages 
and expenses the Appellees may sustain. And paying 
all State, County and City Taxes for the years of 1926, 
1927 and 1928.” 

If the last provision in the quoted order, to-wit: 
“And paying all State, County and City Taxes for the 
years of 1926, 1927 and 1928” was intended by the 
Circuit Judge to be incorporated as one of the condi- 
tions of the supersedeas bond, then the motion to mod- 
ify the order granting supersedeas should be denied. 


If, however, the last quoted provision in the order — 


made by the Circuit Judge was intended as an addi- 
tional prerequisite, aside from the giving of the re- 
quired supersedeas bond, to the effectiveness of the 
supersedeas, then the said provision of the order rela- 
tive to the paying of designated taxes may be regard- 
ed as surplusage and as not effecting the validity of 
the supersedeas when the required bond is approved 
and filed. 

A true copy. 
ATTEST: 

G. T. WHITFIELD, 
Clerk Supreme Court. 

Burdine, Terry & Fleming, and Alfred E. Sapp, of 
Miami, for Appellants. 

S. D. Weissbuch and H. S. Everett, of Miami, for 
Appellees. 

Paul D. Barns, Judge, Dade County. 


ARTHUR Y. MILAM, et al, 
Appellants, 
v. ON PETITION 
GEORGE DAVIS et al, FOR REHEARING. 
Appellees. 
WHITFIELD, J. 

A petition for rehearing suggests in effect that, 
in holding that the proceeds of life insurance policies 
are covered by and included within the statute relat- 
ing to dower, the court failed to distinguish between 
personal property which the husband might own, use 
and enjoy during his life time, that is covered by the 
dower statute under the phrase “personal property”, 
and a right existing in contract in favor of other par- 
ties who as beneficiaries may collect the proceeds of 
the insurance after the death of the insured, which 
proceeds the insured can never collect, use or enjoy 
for himself, that the court overlooked the effect of the 
use of the words “devise” and “bequeath” in the 
amendments to the Act of 1872; and that the court 
overlooked the effect of the Act of 1872 as amended 
to exclude the operation of the dower statute. 

The statutory dower rights of a widow in the 
property of the husband have precedence over a de- 
vise or a bequest of his real or personal property by 
the husband. Sections 3629-3630, Revised Generai 
Statutes, 1920, Sections 5493-5494, Compiled General 


Laws, 1927. Life Insurance is a peculiar species of 
personal property of the insured; and when it is pay- 
able to him or to his estate, it is under the statute 
payable not for the benefit of the estate of the insured 
but for the benefit of his wife and children exempt 
from the claims of his creditors. When life insur- 
ance “inures” to the widow and children of the insured 
under Section 7065, Compiled General Laws, 1927, it 
passes to the beneficiaries under that statute, and 
not under the statute of descents or under the dower 
statute. 

When an insured bequeaths the proceeds of his 
life insurance, such proceeds pass by will as author- 
ized by the statute, Section 7065, Compiled General 
Laws, 1927. and not by contract. The original Act of 
1872 excluded the dower statute by giving the widow 
of the insured a portion of his life insurance equal to 
that of each of his children. The amendment of 1903 
recognized a property interest of the insured in his 
life insurance payable as in this case, by authorizing 
the insured to bequeath the proceeds of such insurance, 
The amendment took from the widow her absolute 
right under the original statute to a share in such 
proceeds equal to each child of the insured, but the 
amendment made an authorized bequest of the insur- 
ance proceeds subject to the laws that regulate be- 
quests of “any other property or effects” of the in- 
sured, and such bequests are subject to the dower 
statute. 

Other petitions for rehearing suggest in effect that 
in holding the proceeds of life insurance to be prop- 
erty of the insured, subject to dower rights, but that 
such proceeds are not subject to the debts of the in- 
sured, the court denies to creditors of the insured the 
equal protection of the laws, and deprives creditors of 
property without due process of law; that the court 
held that when life insurance is bequeathed it passes 
by the will and becomes assets of the estate so as to 
be subject to the widow’s right of dower, yet in deny- 
ing creditors the right to payment from the balance 
of the insurance proceeds, the court construes and con- 
siders that the insurance passed under the statute; 
that the exemption portion of the statute is not appli- 
cable because the court holds that the insurance passed 
by will and not by contract and statute; that by be- 
queathing the insurance the insured waived the ex- 
emption feature of the statute; that in exempting the 
life insurance from debts of the insured the organic 
exemption of $1,000.00 of personal property was ex- 
ceeded and creditors deprived of property without due 
process of law; that the statutory exemption of life 
insurance from debts of the insured is effective only 
when the insurance passes under contract or statute 
and not when the insurance proceeds are made sub- 
ject to testamentary disposition; “and that the proviso 
in said statute, enacted and inserted subsequent to 
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the said exemption provision excludes such proceeds 
from the exemption created by the statute as contained 
in the original Act of 1872, when testamentary dispo- 
sition is made effecting such proceeds.” 

All “personal property” or “personal estate” that is 
validly bequeathed, whether it be proceeds of life in- 
surance or “any other property or effects,” pass by 
will as may be authorized by statute, and not by con- 
tract or by statute. The holding here is that life in- 
surance payable as in this case is personal property, 
though of a peculiar nature different from ordinary 
personal property or personal estate; that the insured 
has a property interest in his life insurance payable 
as in this case; that when life insurance proceeds are 
bequeathed under the statute, Section 7065, Compiled 
General Laws, 1927, such proceeds pass by will and 
not by statute; that a bequest of the proceeds of life 
insurance is by the same statute made subject to laws 
regulating bequests of other property or effects; that 
the operation of the statute securing dower rights in 
bequeathed personal estate, Section 5494, Compiled 
General Laws, 1927, is contemplated by Section 7065, 
Compiled General Laws, 1927, when by the authority 
of the latter statute the proceeds of life insurance are 
bequeathed; and that the statutory exemption of life 
insurance proceeds from the claims of creditors, is 
intended to remain effective though the statutory 
right to bequeath be exercised and the property passes 
by will and not by statute, since the main purpose of 
the statute is provision for the wife and children of 
the insured. While the statutory authority to be- 
queath the proceeds of the insurance takes away 
the widow’s absolute right to a child’s share, the 
statute recognizes the property interest of the insured 
in his life insurance, and the statute being designed 
for the benefit of the wife and children of insured, also 
contemplates the assertion of dower rights in such be- 
queathed proceeds if the widow .is dissatisfied with 
the bequest as made, since the bequest must be in like 
manner as the insured may bequeath “any other prop- 
erty or effects,” that are subject to testamentary dis- 
position; and dower rights in property or effects of 
the insured are not “subject to disposition by last will 
and testament” of the insured unless the widow ac- 
quiesces therein. While a bequest is not subject to the 
statute of descents, the law assumes that the children 
of an insured will be provided for in bequests made 
by him, and the children of the insured are provided 
for in the bequest of the proceeds of his life insurance 
by the insured in this case. 

The statute expressly exempts the proceeds of life 
insurance from any process or in favor of any creditor 
of the insured, unless the insurance be effected for 
the benefit of creditors. Such exemption being for 
the benefit of the wife and children of the insured and 
the exemption being absolute when the insured leaves 


a widow or child, it applies when the insurance inures 
to the widow and children under the statute and also 
when the proceeds of life insurance payable as here 
are bequeathed by the insured, at least when the 
widow shares in the proceeds by the provisions of the 
will or by the assertion of dower rights, and the chil- 
dren are beneficiaries of the bequest of the insurance 
proceeds. The statutory exemption being of the pro- 
ceeds of life insurance in which the insured has a 
property interest, but which proceeds are not owned 
or possessed by the insured in his life time, the organic 
exemption from the claims of creditors of one thou- 
sand dollars’ worth of personal property owned by 
the head of a family, is by its own intendment not to 
be applied; so the statutory exemption controls, it not 
being in conflict with organic law, and no property 
right of creditors arising subsequent to the statute 
being violated. 

A life insurance policy is a peculiar species of prop- 
erty, in the nature of a chose in action, that arises out 
of contract. It is generally not for the use of the in- 
sured, and the proceeds of the insurance are usually 
not payable until after the death of the insured. 
These and other attributes distinguish life insurance 
from other species of property. It may be dealt with 
as property subject to the contract rights and to appli- 
cable provisions and rules of law. Controlling laws 
may justly classify life insurance for separate and ap- 
propriate regulation, as to its acquisition, its transfer 
or assignment, its beneficiaries, its descent or other 
disposition, and its exemption from the debts of the 
insured. In view of a father’s duty to provide for his 
wife and children, the statute enables him to procure 
insurance on his life payable to him or to his estate, 
which insurance under the statute, at his death, “shall 
inure exclusively to the benefit of” his wife and chil- 
dren, when not validly bequeathed by the insured. 
Such insurance is property of a nature peculiarly 
suited to meet family exigencies and it is not a part of 
the general assets of the estate of the insured which 
the law contemplates may at his death be used for 
paying debts of the insured. See Central Bank v. 
Hume 128 U. 8. 195. 

A life insurance policy confers upon duly designated 
beneficiaries a right to receive the proceeds thereof, 
viz: a stated sum of money that is usually payable 
after the death of the insured. 

The proviso to Section 7065, Compiled General 
Laws, 1927, is intended to confer additional rights 
upon an insured, and not to take from or put any 
limitation upon, the preceding provisions, except as is 
done by the terms of the proviso; and such proviso 
does not affect the exemption contained in the sec- 
tion. 

The Act of 1872 providing that life insurance 
payable as here shall inure exclusively to the wife and 
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children of the insured, and making the insurance 
proceeds exempt from debts of the insured, are predi- 
cated upon a public policy to aid and encourage the 
making of a suitable provision for the family without 
unduly curtailing the property that is generally sub- 
ject to the claims of creditors. The original statutory 
distribution of the proceeds, if the insurance payable 
as here be left at the death of the insured, was abso- 
lute to the widow and children of the insured in equal 
portions, leaving no right in the insured to so appor- 
tion the proceeds as to conserve varying conditions of 
families. Exigencies of the family might require 
other and different distributions to best conserve the 
family welfare. 

The insured might have three or more children 
who do not need an equal share in his insurance 
money, while his wife might need more than an equal 
share therein with each child. Or when there is one 
child the widow might need or be willing to accept in 
lieu of dower, less than one half of the insurance 
proceeds. Other varying family circumstances made 
expedient and appropriate the amendments to the 
statute which authorize a testamentary disposition of 
life insurance proceeds different from that stated in 
the original statute; but while the amendments take 
away an absolute right of the widow to a child’s part 
of the husband’s life insurance which was given by 
the statute and was in lieu of dower, such amend- 
ments show an intent that other provisions of law 
regulating the statutory right of testamentary dis- 
position of property in the interest of the family, 
shall be applicable when the right to bequeath life 
insurance proceeds conferred by the amendment is ex- 
ercised. 

The amendment of 1897 applying ‘When the insur- 
ance is for the benefit of the estate of the insured, or 
payable to said estate”, authorized the insured to be- 
queath the proceeds of his life insurance “in like 
manner as he may devise any other property or ef- 
fects of which he may be possessed, other than his 
homestead.” The word “devise” is technically and 
more properly applicable to real estate, and the word 
“bequeath” is more technically applicable to person- 
alty. Neither of the words is always used in its 
technical sense. The reference in the amendment of 
1897 to the “homestead” of the insured, was unneces- 
sary or else not sufficiently comprehensive, since un- 
der the constitution a homestead can not be devised 
by its owner if he has a child or children. Later, 
Chapter 4730, Acts of 1899, provided that the home- 
stead “shall not be the subject of devise,” if the owner 
“shall die and leave a widow surviving him, but no 
children.” In this state of the law, the amendment of 


1903 to the original Act of 1872 as amended in 1897, 
was enacted, which provides that “whenever the in- 
surance is for the benefit of the estate of the insured 


or is payable to the estate or to the insured, his or 
her executors, administrators or assigns, the proceeds 
of the insurance may be bequeathed by the insured * 


_in like manner as he or she may bequeath or devise 


any other property or effects of which he or she may 
be possessed, and which shall be subject to disposition 
by last will and testament.” Under this amendment 
the insured can bequeath the proceeds of his life in- 
surance only when it is left at his death payable as 
stated in the statute and then only “‘in like manner as 
he may bequeath or devise any other property or ef- 
fects * which shall be subject to” testamentary dis- 
position. The amendment does not relate to the man- 
ner of executing wills, but confers upon the insured 
authority to bequeath life insurance which the pre- 
ceding part of the statute provided should “inure ex- 
clusively to the benefit of his or her child or children, 
and husband or wife in equal portions.” The intent 
of the statute as applicable to a married man is to 
benefit his wife and children; and the amendment of 
1903, now in force, is intended to authorize the in- 
sured to bequeath to any person or use, the proceeds 
of his insurance payable as in this case, subject to the 
laws regulating the bequest or devise of any other 
property or effects of his. If such proceeds are be- 
queathed the statutes regulating inheritance may not 
apply, but the statutes securing dower rights do apply 
unless an intent to exclude dower rights is clearly 
shown. Dower rights cannot be excluded by will, 
while the right to inherit may be excluded by will. 
The statutory authority to bequeath the proceeds of 
life insurance shows no intent to exclude statutory 
dower rights, but in effect provides that the bequest 
shall be controlled by laws regulating bequests of 
other property or effects of the insured. 

When life insurance payable as here comes into 
existence as a peculiar species of property it is in this 
state controlled as to. its disposition by a statute that 
is appropriate to the nature of the property. The 
statute regulating the disposition of life insurance 
proceeds, could have excluded the wife of the insured 
from any dower or other right therein, when the in- 
surance is payable as in this case; but instead, the 
original act expressly provided that at the death of the 
insured such insurance shall inure exclusively to his_ 
wife and children in equal portions, thus showing an 
intent to make the widow as well as the children of 
the insured beneficiaries of the insurance, by provid- 
ing for the widow to receive a stated portion of the 
insurance, which of course would be in lieu of dower. 

While the proceeds of life insurance payable after 
the death of the insured were not and could not have 
been in the possession of the insured at his death, and 
while he did not own the proceeds of the life insur- 
ance that were payable only after his death, yet he 
had a property interest in the insurance on his life 


| 
| 
| 
| 
; 
| 
| 
| 
} 
i 
? 
By 
i 
{ 
| 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 55 


that is recognized by the statute and that is primarily 
for the benefit of his family though payable after his 
death, and the statute in authorizing the insured to 
bequeath the proceeds: expressly required it to be done 
in like manner as he may bequeath any other prop- 
erty or effects of which he may be possessed, and 
which shall be subject to disposition by last will and 
testament, thereby intending that rights in the pro- 
ceeds could not be bequeathed, if like rights in “any 
other property or effects” of the insured could not 
be bequeathed; and dower rights in other property or 
effects of the insured are not subject to testamentary 
disposition. 

Sections 1 and 2, Article IX of the constitution of 
1868, provided for an exemption of homestead real 
estate and the improvements thereon, “owned by the 
head of a family residing in this State,” “together 
with one thousand dollars’ worth of personal prop- 
erty” and also for the exemption of additional prop- 
erty to be selected by the head of a family, “to the 
amount of one thousand dollars,” which constituted 
greater property exemptions from debts than those 
contained in. Article X of the constitution of 1885; 
yet the Act of 1872, Chapter 1864, enacted while the 
constitution of 1868 was in force and providing that 
the proceeds of life insurance shall not be liable to any 
legal process in favor of any creditor of the in- 
sured unless the insurance policy declares that the 
policy was effected for the benefit of such creditor, 
was apparently not regarded as being violative of the 
exemption article of the constitution of 1868, even 
though such proceeds exceed in amount the organic 
exemptions. 

Article X of the constitution of 1885 provides that 
“a homestead to the extent of” a stated acreage of 
real estate and improvement thereon, “owned by the 
head of a family residing in this State, together with 
one thousand dollars’ worth of personal property * 
shall be exempt from forced sale,” with specified ex- 
emptions. ‘The exemptions * shall inure to the widow 
and heirs of, the party entitled to such exemption, and 
shall apply to all debts except as specified.” “The 
exemptions provided for in the constitution of * 1868, 
shall apply to all debts contracted and judgments ren- 
dered since the adoption thereof and prior to the 
adoption of this constitution.” 

The organic provision of 1885 that “one thousand 
dollars’ worth of personal property * shall be exempt” 
has reference to the personal property owned by the 
head of a family residing in this State as the ordinary 
and usual personal assets of his estate, and does not 
necessarily relate to personal property lawfully ac- 
quired for a lawful purpose distinct in its nature and 
used from his ordinary or general personal estate. 
The organic exemption, of course, does not extend to 

property not owned in a beneficial right; and life in- 


surance in any amount may lawfully be acquired by 
the head of a family payable after his death for the 
benefit of his wife and children, which the statute 
may exempt from the claims of subsequent creditors 
without violating any right of such crediotrs, since 
the organic provision exempting a stated amount of 
the general personal property of the insured is not 
exclusive and is not a limitation upon any and all 
statutory exemptions in property of any kind or na- 
ture. The organic exemption was not intended to ap- 
ply to life insurance acquired and payable as in this 
case, for the reason that such insurance is a peculiar 
species of property payable for the benefit of the 
family after the death of the insured, and the pro- 
ceeds collectable after his death, are not a part of the 
“personal property” owned by the head of a family 
as contemplated by Article X of the constitution of © 
1885. It is not contended that the insurance in this 
case was obtained in fraud of creditors. But it af- 
firmatively appears that the insurance was obtained 
by the insured “when he was both solvent and 
wealthy.” The insurance policies had not been as- 
signed as in Eppinger, Russell & Co. v. Canepa, 20 
Fla. 262. 

When the constitution of 1885 was promulgated 
and adopted, Chapter 1864, Acts 1872, exempting life 
insurance from the claims of creditors of the insured, 
where such insurance is not effected for or payable 
to creditors, was in force, and its validity not chal- 
lenged. It was evidently not the intent of the consti- 
tution of 1885 that the exemptions provided for there- 
in, should supersede or limit the amount of the then 
existing statutory exemption of the proceeds of life 
insurance policies made payable by the statute not to 


. the estate of the insured but for the benefit of his 


widow and children. 

The provisions of the constitution of 1885 recog- 
nize the rights of creditors that are not inconsistent 
with lawful exemptions, and command that real and 
personal property owned by the head of a family re- 
siding in this State, to the extent therein stated “shall 
be exempt;” but such provisions relate to the ordi- 
nary classes of personal property and do not expressly 
or by intendment forbid or limit the exemptions of 
life insurance proceeds that are payable after the 
death of the insured, which proceeds were then al- 
lowed as exemptions by the Act of 1872 for the ben- 
efit not of the insured or his estate but for the ben- 
efit of the widow and children of the insured, such 
insurance not having been effected or duly declared 
to be for the benefit of creditors. ~ 

It has been held that the organic provisions rela- 
tive to those who may be excluded from holding of- 
fice are not exclusive, and that the maxim expressio 
unius est exclusio alterius should be applied with | 
great caution to organic provisions. State ex rel v. 
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Bryan, 50 Fla. 293, 39 So. 929. See also State v. 
Jacksonville Term. Co., 41 Fla. 377, 27 So. 225; 
Thomas v. Williamson, 51 Fla. 332, 40 So. 831; Saxon 
v. Rawls, 51 Fla. 555, 41 So. 594. 

In State ex rel West v. Butler, 70 Fla. 102, 69 So. 
771, organic provisions relating to the jurisdiction of 
courts was construed to be strict limitations; but here 
the organic provisions relate to family welfare and 
they should be liberally interpreted to conserve the 
salutary public policy. 

The property exemption article of the constitution 
should be liberally construed in favor of those for 
whose benefit it was intended, when the rights of 
others are not unduly prejudiced. The organic pro- 
vision as to exemptions should not be applied to statu- 
tory exemptions of the peculiar property of life in- 
surance intended for the benefit of the family of the 
insured after his death, when such life insurance does 
not clearly constitute a part of the “personal property” 
owned by the head of a family, referred to by the con- 
stitution in allowing exemptions from the claims of 
creditors. Such statutory exemptions do not preju- 
dice the rights of subsequent creditors. See Re Le 
Blanc, 142 La. 27, 76 So. 223, L. R. A. 1917 F. 1137. 

After the Act of 1872 creditors of an insured had 
no interest in or right to expect payment from the 
debtor’s life insurance unless it was effected or made 
payable for their benefit; and the statute takes noth- 
ing from creditors of an insured. Ordinarily exemp- 
tions apply to debts incurred after the exemption laws 
become effective. This accords with the decision in 
Bank of Meriden v. Clements 256 U. S. 126. 

The family home place and the personal property 
exemption, obviously were, as a matter of public 


policy, not regarded by the law making power of the - 


state even before the adoption of the constitution of 
1885, as being in all cases sufficient for the needs of 
widows and children; and it seems entirely appro- 
priate that under Chapter 1864, Acts of 1872, now in 
force, the insurance on the life of a husband, payable 
in this case, being a peculiar species of property hav- 
ing a special intimate personal relation to the family 
exigencies, should be exempted from claims of cred- 
itors of the insured for the benefit of the surviving 
widow and children of the insured, when such insur- 
ance is payable after the death of the insured and 
was not “effected for the benefit of such creditors,” 
or for other persons as “declared in the policy.” 

If when debts are incurred, the creditor has no 
right to subject particular property of the debtor be- 
cause it is by law exempt from creditor’s claims, such 
creditors are not injured by the exemption, and they 
are deprived of no rights because of the exemption. 

The amendments of 1897 and 1903 do not change 
the nature of the life insurance but expressly confer 
a statutory right to bequeath the proceeds of insur- 


ance policies that had been taken away by the original 
Act of 1872, wherein the latter act required life in- 
surance pavable as in this case and left so payable 
at the death of the insured, to inure exclusively to 
the widow and children of the insured in equal por- 
tions. But such amendments do not effect the ex- 
emption from debts that is contained in the act 
amended, or the statutory dower rights when the in- 
surance is bequeathed. The act as amended, Section 
7065, Compiled General Laws, 1927, retains the ex- 
emption from such debts and is not inconsistent with 
the dower rights conferred by the dower Act of 1828, 
now Section 5494, Compiled General Laws, 1927. 

In Pace v. Pace, 19 Fla. 438, it was held that under 
the Act of 1872, a policy of insurance payable “for 
the benefit of the estate of the insured,” did not pass 
to the administrator of the insured, but inured ex- 
clusively to his only child there being no widow of the 
insured, and that no interest in the policy passed to 
the assigns of the insured who became a bankrupt be- 
fore he died. Contrary expressions appear in In Re 
D. F. & C. P. Long, 282 Fed. 383; In Re Morgan, 282 
Fed. 650; and Morgan v. McCaffrey et al., 286 Fed. 
922, where Federal Bankruptcy Laws and the cash 
surrender value of life insurance policies were being 
considered, upon the theory that the exemption of 
such life insurance from claims of creditors of the in- 
sured does not apply until the death of the insured. 
See Holden v. Stratton, 198 U. S. 202, 49 L. Ed. 1018, 
25 Sup. Ct. 656; 50 L. R. A. 33; Burlingham v. Crouse, 
228 U. S. 459, 57 L. Ed. 920, 33 Sup. Ct. 564. Here 
the insured was not adjudged a bankrupt but died. 
Under the statute as amended in 1903, the proceeds 
of the insurance may be bequeathed by the insured, 
when payable as here, but pursuant to the statute the 
insurance remains exempt from the claims of cred- 
itors of the insured, it not having been “effected for 
the benefit of such creditors.” A policy of insurance 
payable as in this case becomes a special and peculiar 
species of property acquired by the insured, which in- 
surance is under the statute, not for the benefit of 
the insured or his estate, but for the benefit of the 
wife and children of the insured to be available after 
his death; so the organic exemption of “one thousand 
dollars’ worth of personal property,” “owned by the 
head of a family residing in this state,” is not appli- 
cable. 

By authorizing the insured to bequeath insurance 
on his life when it is payable as in this case, the 
amendment to the statute does not change the nature 
of the insurance as a special and peculiar property for 
special uses and purposes, but merely permits the in- 
sured in order to meet the possible exigencies of the 
family requirements, to make by will a disposition of 
the proceeds of the insurance different from that 
stated in the statute. 
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The Act of 1872 being valid as a statutory ex- 
emption, the authority given by the amendments of 
1897 and 1903, to bequeath proceeds of insurance pay- 
able as here, does not destroy the exemption that is a 
part of the amended statute or prevent the operation 
of the dower statute that controls a bequest of proper- 
ty or effects by a married man. The exercise by the 


insured of the right to bequeath the proceeds of the: 


insurance does not and cannot waive either the exemp- 
tion provision of the statute or the widow’s dower 
rights, when the insurance is payable as in this case 
and the insured leaves a widow and children. The 
exemption was intended for the benefit not of the in- 
sured but of the wife and children of the insured, who 
under the statute may become entitled to the proceeds 
of the insurance. The husband cannot waive the 
dower rights of the wife. The statute as amended in- 
tends that the exemption from debts of the insured 
contained in the original act, shall continue in force if 
the insurance proceeds be bequeathed under the 
amendment to the statute for the benefit of his chil- 
dren as was done in this case, the widow having her 
dower rights. 

In Talcott v. Bailey, 208 N. W. 549, relied on by 
counsel, the will did not include the insurance policy 
which the statute required to be “distributed to the 
heirs” of the insured; and it was held that because 
of the statute the heirs took by contract and not by 
descent. 

In this case the proceeds of the insurance appar- 
ently were collectable only after the death of the in- 
sured, and being payable as above stated, such pro- 
ceeds were under the statute for the benefit of the 
wife and children of the insured; and the statute ex- 
empted the proceeds from the claims of the creditors 
of the insured whether the proceeds inured under the 


statute or are bequeathed. If the policies had not been 
bequeathed, the insurance being exempted from the 
claims of creditors would, under the statute, have in- 
ured to the widow and two children of the insured in 
equal portions; and such beneficiaries would then 
take, not by dower and descent, but under the statute 
operating on the policies. The insurance policies were 
so payable that under the statute the proceeds thereof 
may be bequeathed in like manner as other property 
or effects. The policies were left so payable at the 
death of the insured and they were included in the 
provisions of the will of the insured. Though not col- 
lectable till after the death of the insured, such pro- 
ceeds passed by the will under Section 7065, Compiled 
General Laws, 1927, in like manner as “any other 
property or effects” that may be disposed of by last 
will under Section 5457, Compiled General Laws, 1927, 
subject, like other property or effects bequeathed un- 
der said Section 5457, to the widow’s dower rights 
under Section 5494, Compiled General Laws, 1927, but 
not subject to the debts of. the insured, because the 
statute expressly exempts the proceeds of such insur- 
ance so payable from the claims of creditors of the 
insured, whether such proceeds pass by statute or by 
bequest, and such statutory exemption, not being in 
conflict with organic law, is valid and controlling in 
this case. The statute exempting life insurance from 
the debts of the insured does not deprive creditors of 
the insured of any rights existing when the insurance 
was acquired by the insured. 


Rehearing denied. 


STRUM and BUFORD, JJ., and JOHNSON, Cir- 
cuit Judge, concur. 

ELLIS and BUFORD, JJ., dissent. 

TERRELL, C.J., disqualified. 
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DeLand, Florida, 
September 24, 1929. 

Mr. J. C. Cooper, Jr., 

Editor, Law Journal, 

Box 223, 

Jacksonville, Florida, 

Dear Sir: 

I believe that the Law Journal would 
be interested to note that in the case of 


Edgar v. Bacon, 122 So. 107 on page 109 


of the text our Supreme Court cited an 
article which appeared in the Florida 
State Bar Association Journal using 
this language, “See also an able review 


.of this entire subject by J. E. Futch, 


Esq., of the DeLand, Fla., bar in the 
Florida Bar Association Journal Novem- 
ber, 1927.” I believe I am correct in 
stating that this is the first time our 
Court has cited the Journal and for that 
reason it might be of interest to you. I, 
of course, am particularly interested as 
it was at my suggestion that Mr. Futch 
submitted the article in question to you 
for publication. 
With kind personal regards, I am, 
Very truly yours, 
WILLIAM S. FIELDING. 


JOHN C. LAKE, 
Complainant, 
v. FINAL DECREE. 
H. E. SEAMAN and MAUDE S. 
SEAMAN, his wife, 
Defendants. 

This cause was duly presented for 
final hearing by counsel for the parties 
and was considered by the Court. 

To the amended bill to foreclose a 
mortgage a defense of usury was inter- 
posed. Defendants contended that com- 
plainant charged interest and a bonus 
to an aggregate amount of more than 
25% per annum on “the principal sum 
loaned” in violation of Section 6942 
Compiled General Laws of Florida, 1927. 

The amended answer concludes with a 
prayer to declare the mortgage null and 
void and to provide a cancellation on the 
public records. 

The legal sufficiency of the amended 
answer was not tested. Neither was any 
reply filed. The parties stipulated for 
the appointment of a Special Examiner 
to take testimony. I assume they con- 
sidered the amended answer as merely 
defensive to the bill, and I will do like- 
wise. Accordingly, no relief will be 
granted defendants. 

The complainant, as lender, evidently 
agreed to loan $8000.00 for one year, 
with interest at 8% per annum, and a 


bonus of 15%. The defendants receiv- 
ed $6800.00 and gave a note for $8000.00 
due in one year with interest at 8% per 
annum, and gave a mortgage as secur- 
ity for the note. 

One cannot say that interest at 8% 
and a bonus of 15% makes a charge of 
23%, for that ignores the meaning of 
the phrase “the principal sum loaned” 
as it appears in the statute. 

The maximum charge on $6800.00 can 
only be $1700.00, making a _ total of 
$8500.00 due in one year. The interest 
due on the face of the note was $640.00. 
making a total of $8640.00 due in one 
year. Hence the amount charged did 
exceed 25% per annum of the principal 
sum loaned, to-wit: $6800.00, and the 
loan was usurious. 

At the end of the year interest in the 
amount of $640.00 was paid, together 
with a payment of $920.00 in cash and 
a credit, by reason of another transac- 
tion, of $1000.00, each to be applied on 
the principal. 

The defendants gave a renewal note 
of $7000.00 due in one year, with inter- 


est at 8% per annum. This suit was. 


brought to foreclose the mortgage given 
to secure this note. 

My view is that at that time “the 
principal sum loaned” was $6800.00, less 
$920.00, which was the sum of $5880.00. 
The maximum interest on this $5880.00 
could only be $1470.00, making a total 
of $7350.00 due in one year. However, 
the note is for $7000.00, as principal, 
and interest in the amount of $560.00, 
making a total of $7560.00 due in one 
year. Hence the renewal note was also 
usurious. 

It follows that complainant has for- 
feited the entire sum, both principal and 
interest, to defendants, Thereupon 

IT IS ORDERED, ADJUDGED AND 
DECREED that the bill of complaint be 
and the same is hereby dismissed, with 
costs in the amount of , includ- 
ing compensation of the Special Examin- 
er, taxed against complainant, for which 
let execution issue. 

DONE AND ORDERED in Cham- 
bers, at West Palm Beach, Florida, this 
20th day of September, A. D. 1929. 

Cc. E. CHILLINGWORTH, 
Circuit Judge. 


Mr. John C. Cooper, Jr., 
c/o Cooper, Knight, Adair, 
Cooper & Osborne, 
Jacksonville, Fla. 

Dear John: 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


NOTES AND COMMENTS 


I have been reading lately in the old 
reports of the Supreme Court of Flor- 
ida. There are many opinions in those 
reports which are not properly divested 
and there will be found there many 
classics of judicial reasoning. 

I am enclosing you an extract, copied 
from the opinion of Mr. Justice Thomp- 
son, wherein the true meaning of judi- 
cial discretion is discussed as well as 
the right of an Appellate Court to cor- 
rect an abuse of discretion. The reason- 
ing is so clear and the references to the 
ancient authorities so interesting and 
persuasive that I thought perhaps you 
would like to print this extract in the 
Journal of the Florida Bar Association. 

It seems to me that the Journal can 
oceasionally, by going back to the old 
authorities, call attention to the prin- 
ciples upon which some of our recent 
problems may be settled. 

Yours very truly, 
JAMES M. CARSON. 


EXTRACT FROM THE OPINION— 
BARBER vs. STATE. 5 FLA. 
199, TEXT 206 

“It is, however, contended on behalf 
of the State that this is a matter proper- 
ly belonging to the practice of the subor- 
dinate court, and that this court cannot 
interfere with, or regulate the exercise 
of this discretion. I cannot admit this 
as sound doctrine. The discretion is not 
an arbitrary exercise of the will and 
pleasure of the Judge, but it is a sound 
legal discretion, to be exercised accord- 
ing to the exigency of the case, upon a 
consideration of the attending circum- 
stances, and if he errs in the exercise 
of this power, either in permitting a 
re-examination of a witness when he 
should not have done so, or refuses to 
waive the rule and allow the evidence 
to be admitted when he should do so, this 
court has the power to correct his er- 
ror. Discretion, says Ld. Coke, is to 
discern between right and wrong, and 
therefore, whoever hath power to act at 
discretion, is bound by the rule of reason 
and of law. 2 Imst., 56, 298. And 
though there be a latitude of discretion 
given to one, yet he is circumscribed 
that what he does be necessary and 
convenient, without which no liberty can 
defend it. Hob. R., 158. And again, it 
is said that when anything is left to 
any person, to be done according to his 
discretion, the law intends it must be 
done with sound discretion, and accord- 
ing to law; and the court in B. R. hath 
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a power to redress things that are other- 
wise done, notwithstanding they are left. 
to the discretion of those that do them. 
1 Lill. Abr., 477. ’ 

And this seems to be the correct rule, 
for many errors may be committed and 
much wrong be done if this discretion is 
not to be reviewed in this court, as a 
court of error and appeal. 

There is always danger that a discre- 
tion which may not be controlled by a 
superior tribunal, however properly it 
may at first be exercised, will soon de- 
generate into mere caprice; an arbitrary 
sie volo sic jubeo, stat pro ratione vol- 
untas. It may be asked why this dis- 
cretion may not be as safely reposed in 
the Circuit Courts as in this court, 
where it will be ultimately lodged, if 
this court entertains jurisdiction over 
the matter? The answer is obvious 
—the Circuit Court is held by a sin- 
gle Judge; in this court, three Judges 
must preside, and confer on ail ques- 
tions decided by it, and two of them 
must concur; the Circuit Court is not 
required to give the reasons for its 
judgment; in this court, the reasons for 
every judgment must not only be given, 
but must be written out, and read in 
open court before the judgment is pro- 
nounced. The law provides for a more 
mature deliberation and consideration 
of every question in this court than 
could with convenience be given by the 
Judge of the Circuit Court, and hence 
there is a very obvious propriety in con- 
fiding the ultimate decision of all ques- 
tions, including even the so-called dis- 
cretionary powers, to a tribunal consti- 
tuted as this court is. But it has been 
said that the Circuit Judges possess, 
with regard to the exercise of these dis- 
cretionary powers, better opportunities, 
indeed in some cases, the only opportun- 
ity of making a correct decision on the 
subject matter. If this be true, the 
cases, I think, are rare, and are more 
than countervailed by the considerations 
before mentioned of more time for de- 
liberation, and the benefit of the united 
labors of the three Judges. And again, 
it has been contended, that if this court 
claims and exercises the power of regu- 
lating and controlling the exercise of 
these discretionary powers, it will have 
the effect of degrading the Circuit 
Court Judges, and in fact would mate- 
rially interfere with the efficient dis- 
charge of their duties. I cannot think 
so. The Circuit Court Judges are well 
aware that the tribunals in which they 
preside are with respect to this court, 
inferior and subordinate; and presum- 
ing that the sole and only care of that 
very meritorious branch of the judicial 


power of the State is, that justice may 
be administered according to the rules 
of law, they would always rejoice that 
unintentional errors should be corrected 
by the court of last resort. But if the 
argument is well founded, it proves too 
much; it goes to show that this court 
can and ought to be dispensed with in 
order to preserve the dignity and effi- 
ciency of the subordinate Judges—it is 
an argument against all appellate trib- 
unals—for it is impossible to conceive 
that the Judges of the subordinate 
courts would not entertain as much 
pride of opinion upon such questions as 
it is conceded may now be asigned for 
error, as upon those questions which 
are claimed to rest exclusively in the 
discretion of the Judge. 

That this court has the power to en- 
tertain the jurisdiction which I contend 
for, I have no doubt; the citations above 
made, declare that the Court of King’s 
Bench, in England, hath power to re- 
dress things erroneously done, which are 
confined to the discretion of subordinate 
tribunals, and the power of this court 
as a court of revision is as full and am- 
ple as that of the English Court. By 
the Constitution, it is invested not enly 
with full appellate jurisdiction proper. 
but with a superintending power and 
control over all other courts. In some of 
the cases cited upon the argument, 
while the right to review the exercise 
of such discretionary powers is denied 
the appellate court, it is admitted that 
the court will interfere whenever there 
is a case presented of gross maladmin- 
istration of the power. This presents a 
most glaring inconsistency, for how can 
an appellate tribunal ascertain that the 
power of exercising this discretion has 
been grossly abused except by an exam- 
ination of the question? And if the ap- 
pellate court has not the jurisdiction 
which I claim for it, the answer should 
be in all cases where the asignment of 
error is based upon the discretionary 
power, that the court cannot interfere 
for want of jurisdiction. These cases 
proceed upon this idea—we will look 
into the matter; if the power has been 
fairly, properly and justly exercised, we 
will not affirm the judgment, because it 
is right and just, but will do so on the 
ground that the court has no power to 
interfere with it. And if, on the other 
hand, it shall appear that it has been 
arbitrarily exercised—if there has been 
a wanton or gross abuse of the power, 
the Appellate Court will interfere and 
apply the proper corrective, because it 
is not a proper and just exercise of dis- 
cretion. In fact jurisdiction is and 
must be assumed, according to these 
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eases, to ascertain whether it is or is 
not the exercise of judicial discretion; 
and yet it is said no appeal lies from 
the exercise of such judicial discretion, 
because the Supreme Court has not 
power to review it. The course of rea- 
soning by which such a_ result is at- 
tained, seems to my mind too highly 
artificial to be sound. I cannot under- 
stand how the right to exercise this dis- 
cretionary power, if free from control, 
is made to depend on the fact whether it 
is rightfully or wrongfully used; so 
also it seems to me, that an uncontrolla- 
ble discretion which acts materially on 
the rights of parties litigant, is, accord- 
ing to the principles of the common law, 
simply an absurdity; and that it justly 
merits the eloquent denunciation of Ld. 
Camden, quoted by the counsel for the 
appellant. “The discretion of a Judge,” 
says that eminent jurist and statesman, 
“is the law of tyrants; it is always un- 
known, it is different in different men; 
it is casual, and depends upon constitu- 
tion, temper, and passion. In the best, 
it is oftentimes caprice; in the worst, it 
is every vice, folly and passion to which 
human nature is liable.” 


THE JUDICIAL COUNCIL 


(By HERBERT U. FEIBELMAN, 

of Miami, Florida) 

Readers of the Florida Law Journal, 
who have heard much complaint of the 
Law’s delay, expense and uncertainty of 
results, in Florida, and have been aware 
of little serious effort by the Legisla- 
ture to remedy conditions, will be in- 
terested to note what other States are 
doing along this line. 

Fourteen states have adopted laws 
providing for judicial councils—Ken- 
tucky, Wisconsin, New Jersey, Ohio, 
Oregon, Massachusetts, Washington, 
North Carolina, California, North Da- 
kota, Connecticut, Kansas, Rhode Island, 
and Virginia. 

The Kentucky Council, the last to be 
organized, is composed of all the judges 
of the Court of Appeals and all of the 
Circuit Judges of the State—a total of 
forty-four. Kentucky has omitted pro- 
viding for representation of the Bar in 
the Council. In England, as well as in 
ten of the fourteen American States 
above mentioned, lawyers are included 
in the rule making body. 

Mr. George Raglands, Jr., writing in 
a recent issue of the Kentucky Law 
Journal, quotes an observation of Judge 
Sunderland, as follows: 

“Lawyers and Judges are both of- 
ficers of the Court, and both must 
participate in any successful formu- 


lation of rules for the administra- - 

tion.” 

The writer recently listened to a 
learned explanation of the Connecticut 
law by Hon. Joseph G. Shapiro, of 
Bridgeport, Conn., a member of the 
Connecticut Judicial Council, during 
which discussion he lauded the operation 
and effect of the Connecticut law in the 
following terms: 

“The Judicial Council of the State - 
of Connecticut was created by an 
Act of the Legislature in 1927. It 
is composed of four judges, two 
State’s attorneys, and three active 
practitioners at the Bar. Chief Jus- 
tice George W. Wheeler, of the Su- 
preme Court of Errors, was elected 
its first Chairman. In his address 
of acceptance he answered the ques- 
tions with which I opened my re- 
marks as follows: ‘The Act under 
which the Judicial Council is organ- 
ized imposes upon this body the duty 
of studying the rules and methods 
of procedure and practice of our 
judicial system; and also a study of 


the organization of the work accom- 
plished by that system. The magni- 
tude of the task is apparent. It 
embraces within its scope all the 
courts and all their parts which 
make up the entire judicial system 
of the commonwealth of Connecti- 
cut. The function of the Council is 
both advisory and regulatory over 
matters of procedure and practice 
and the entire work of all the 
branches of the judicial system.’ Its 
object is to ascertain facts out of 
which suggestions and recommenda- 
tions remedial may rise. The Coun- 
cil stands between the judges and 
the public. It can do what courts 
are not intended to do, for it is an 
administrative agency in trying to 
make Connecticut’s judicial system 
a more effective instrument for jus- 
tice. As now constituted it com- 
bines the experience of the judge 
and of the practicing lawyer.” 
Having this organization and such 
purposes, Judge Shapiro explained its 
present work and needs, as follows: 
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“What we. have is, in the main, 
excellent. What we want is to make 
it a little more responsive to the 
needs of the present. Law is not 
static. Inevitably it must grow with 
the necessities of society. There- 
fore, the judicial system, and its 
procedure and practice, must have 
its routine work performed effi- 
ciently and expeditiously.” 

The State of Florida made a gesture 
toward speeding up justice by the enact- 
ment of the 1929 Legislature, authoriz- 
ing the Supreme Court of Florida te 
prescribe “rules, forms of process, writs. 
pleadings, motions, and the practice and 
procedure in actions at law and suits 
in equity pending in the Supreme Court.” 

Other States are leading the way to 
quick, sure justice. At this particular 
time, when Florida needs capitai, she 
should have process to protect invested 
capital. Long, cumbersome and _inef- 
fective procedure retards commerce and 
industry. It may do well to give thought 
to the progressive steps taken by four- 
teen leading States to speed up justice. 
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